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Constitutional Dialogue

Jennifer Nedelsky and Craig Scott’

Introduction: Texts and Matter-

The Alternative Social Charter (ASC) was originally drafted and pre-
sented as an alternative to the Ontario government’s proposed social
charter. It was endorsed in principle by a wide variety of equality-
seeking social action groups and continues to be relevant as an
example of what an effective and egalitarian social charter might
look like. In particular, it offers a model enforcement mechanism
that we believe should be part of any social charter in the Constitu-
tion. At the most general level, the ASC provides a concrete example
of how a rights strategy might be used by those committed to the
gradual, imperfect, and inevitably problematic reshaping of our po-
litical structures in the direction of social justice. The ASC extends
formal constitutional recognition of the existence of disadvantaged
groups in Canada and, in giving their voices and claims a formal
priority, tacitly acknowledges that structural injustice creates the mul-
tiple forms of disadvantage that characterize Canadian society. It
extends to the least advantaged a new way of using the language of
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‘rights and the institutional structures of power, which have been so
effccl.ivcly used by the advantaged.

At the least, it could provide a tool for defensive action in
" the face of claims in the name of “market forces” for erosion of social
programs. At its best, the ASC is a bold, imaginative alternative to
the dominant American vision of rights as trumps! and of the courts
~.as the central means for institutionalizing rights. The ASC makes
. issues of democratic representation and participation central (rather
than oppositional or peripheral) to the meaning of rights. And it
presents rights claims in a context conducive to an understanding of
rights as vehicles for structuring relations of equality — where the
interpretive emphasis can be on patterns of relationships rather than
formal, individualistic equality.? We argue for the virtues of the
ASC with grand visions of its transformative potential and extremely
modest expectations about the probable effects of entrenching such a
document in the Constitution. Both seem important to us.

Of course we know that many of our colleagues committed
to social justice oppose strategies of using legal rights to effect the
kinds of fundamental changes we all think are necessary. Since we
share so many of their judgements about the limits of legal reform
and the deep structural changes necessary to make this society a
genuinely just one, it seems appropriate to comment briefly on why
we make a different strategic judgement about endorsing the ASC
and its approach to rights discourse.

First we want to emphasize that we do not simply endorse
any social charter. For example, we were persuaded that the pro-
posed “Social Covenant” in the Beaudoin-Dobbie Report was probably
worse than nothing. More broadly, we make no claim that legal
rights set in opposition to democratic decision making (which still
partly informs the structure of the ASC) is the optimal way to con-
ceptualize or institutionalize the relations of equality to which we
aspire. But in opting for the Charter of Rights and Freedoms, Canadian
society committed itself to making rights a central part of its political
discourse. Further, rights discourse represents an increasingly com-
mon feature of international politics. In this context, we do not see
the wholesale rejection of “rights talk” as a viable political option.
The quest then becomes how to use and transform the meanings of
rights as well as the institutional mechanisms which continuously
shape those meanings in the piucess of interpreting and enfércing
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rights. The project must be to find mechanisms that not only pro-
vide protection for those most in need of it, but reshape our
understanding of rights in the process. As we hope to show, the
ASC, or something close to it, could be such a mechanism.

The judgement about the desirability of such a project turns
in part on how one sees the role of legal rights in the deep structures
of injustice in Canada. There is a legitimate fear that a focus on
constitutional rights, and on rights which seem to entrench a “social
services” model of equality, will only serve to divert attention from
the underlying structures (often conceived primarily in economic
terms) that are the real source of inequality.3 If we were persuaded
that that would be the effect of the ASC, we would oppose it. We
share the objective of political mechanisms that will not simply ame-
liorate but transform the conditions of inequality. But legal rights are
part of the structure of inequality. And the issues that some see as
the real dangers to the disadvantaged - like free trade and corre-
sponding ideologies of competition and market ~ are themselves
incomprehensible without legal rights of private property and con-
tract. Without imagining that the ASC can transform the political
economy of Canada, we think there is a realistic hope it could con-
tribute (in the long run) to greater democratic control of the meaning
of rights ~ as well as to the effective participation of those now disad- ,
vantaged. We endorse the ASC because we think it holds out the
possibility of institutionalizing rights in ways that will turn political
attention to the underlying structures of inequality that its oppo-
nents are concerned about. Whatever its political fate in the short
term, we feel that its arrival on the Canadian political scene will have
implications well into the future for both practical questions of insti-
tutional design and theories of rights.

The Alternative Social Charter:
New Forms of Rights

One of the virtues of the ASC is that it facilitates both new under-
standings and new institutionalizations of rights. In this section we
try to articulate some of the new conceptions of rights that the ASC
would foster and develop. We sketch a vision of rights that we think
is an improvement on dominant images of rights as “trumps,”* or
rights as “fences” defining clear boundaries to protected spheres of
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hberty 5'In domg so, we make no claim that ours is the only way to
understand rrghts nor do we present our views here as being much
more than schematic. What we do claim, however, is that it matters
which way one conceptuahzes rights. In particular, we believe that
the metaphors we use to describe rights influence the way we under-
stand ourselves and society’s arrangements, as well as the potential
for changmg and deepening those understandings. 6 The way in which
rlghts are phrased carries with it lmphcrt background rmages about
personhood belongmg and the ‘sources of oppression.” More nar-
A rrghts metaphors have strong implications for questions of
mstltuhonal ‘design, just as the actual or envisaged functioning of
mstltutrons can help point the way to more appropriate metaphors
for rights. We turn now to the first of our alternative metaphors and
lts lnstrtutronal unplrcatlons

Ea

Rzghts as sites of dialogue

The metaphor of dtalogue : :

In our view, understanding is deepened if we abandon (or at least
h‘rnrtgth‘e,all;p.ervasrveness of) metaphorical language that describes
ar_td justifies rights in terms of exclusion and conclusion. That is, we.
qu{esltip:n_j;boﬂi,the descriptive accuracy and normative value of ap-
proaehes to rights which emphasize the separateness of persons in
society and. which pomt to rights as quasi-absolute, debate-stopping
conclusxons7 S S

.:In contrast to the conclusory dimension of the supposed
”trumpmg quality of rights, we offer the notion of rights as sites of
dialogue, metaphorical forums in which members of society converse
about different claims regarding basic values and relationships. ‘These
c_ongers,at_rons are governed by the regulative ideal of arriving at
mutually. acceptable understandings through argument. This meta-
phorg-‘is;'closely tied to the tradition of rhetoric, according to which
legal reasoning (no less than moral or political reasoning, or, for that
matter, even scientific reasoning) is best seen as a process of reason
giving.?. 8, Wrthm this enterprise, the underlying purpose is the per-
’s.ua_s_,lonj -of a,given audience or interpretive community that an
interpretation or application of the law is just, legally correct or meets
whatever other criterion for achieving implied or actual assent is
meaningful to that audience. Reasoning is about reasons, not Reason,
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about the probable and not the necessary, about the persuasive force
of mutuélly‘supp'ort'ive' jl'x,st‘ificatory;arguments and not the inexora-
bility of "lo'gically” entailed conclusions, about the intersubjective
validation of claims and not the discovery of some form of external
truth, 7 7 R D o

~ The metaphor of dialogue offers an uhderstandir_lg of rights
which emphasizes their dynamic as opposed to static nature. Rights
asrheforid_ekist in a “world of éi/er-shifting shapes and shimmering
surfaces”.® A very 'similar‘idea of the dynamic and rhetorical quality
of rights has been offered by Martha Minow:

Legal rights ... should be understood as the language of a
: 6ontinuing process rather than the fixed rules. Rights dis-
. course reaches temporary resting points from which new -
.. claims can be made.... Rights in this sense are not ‘trumps,’
but the language we use to try to persuade others to let us
‘win this round, 10 . . -

“'We Trecognize that such accounts can be unsettling, and we
cannot in this essay begin to address all the implicat_ions, strategic.
and otherwise, of this choice of metaphor. For the time being, we
only draw attention to the words of Ilmar Tammelo, who addresses
the instinctive recoiling 6_f‘ qiany in the face of such rhetorical imagery:

-, Where- does tHis process of constant challenge and
: ..:,justificatior:l finally come to a rest? In terms of rhetoric the
answer is that it never finally does so.... If this seems
'd_isquieting' itis only because it is forgotten that insights in
L a,changeful human world can only rest assured, and can
only remain ‘fresh’ and viable, through constant challenge

and retesting.!! . o

' Of course this conception of rights as sites of dialogue does
not on its own tell us what kinds of substantive arguments and whose
voices are involved in the dialogue. Perhaps for this very reason, it
may 'be that the-notic_m of dialogue induces overly naive faith in
rights as'a source of co-operative dialogue, and obscures and leaves
intact entrenched interests and structures. As Minow has put it with
respect to the “interpretive turn” in legal scholarship, even as it prom-
ises demystification of the law’s aura of objectivity, it may replace
this with a new mystification, “one that casts an aura of cozy
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conversation over official acts of domination and control.”12 To the
notion of rights as a dialogical claiming process, some kind of notion
of rights claiming as an ideological struggle for value space also has
to be recognized.” To the somewhat idealistic notion of rights as
sites of dialogue can be added the more realistic notion of rights as
sites of social struggle, at minimum understood as an interpretive
struggle over the ideological meaning of words. Thus, a co-operative
regulative ideal could be seen as constantly engaged in a dialectic
with some form of a conflict-laden competitive reality.

There are reciprocal implications between conceptions of
rights and the institutions that have the authority to define and de-
fend them. If rights are virtual or metaphorical sites of dialogue, it
follows (in some nonstringent sense) that such institutions should
self-consciously foster actual dialogic processes. There should be
overlap and interplay between various institutions and the actors
within civil society who invoke their processes. For if rights are sites
of dialogue, then so too are rights-interpreting institutions. As we
shall argue below, the institutions of the ASC are designed as such
sites of dialogue.

Rights institutionalized in this way can overcome (or at least
significantly mitigate) their “on-off” quality. As Joel Bakan has ar-
gued, with rights you either win or lose; little room is left for ongoing
adjustment to new insights and facts or for solutions that represent
an integration of both, or many, sides in a legal rights argument.’ In
our view, this is an institutional corollary of the trump metaphor and
associated metaphors and, as such, it is not a necessary feature of
rights discourse. If rights themselves are seen as metaphorical dia-
logues, then a corresponding dialogical approach to rights-interpreting
institutions suggests an approach within which no one institution
has a trumping role (at least in the “medium-term” and certainly not
in the long-term). Rights claims become part of, not the end to,
political debate. The process of consultation and institutional inter-

play set in motion by the ASC could thus transform the on-off

character of rights as we have come to know them.

The sites of dialogue of the ASC

The first general observation to make is that the ASC is heavily geared
toward a multilayered approach that entrenches the interdependence
of all constitutional values, as well as interconnections and dialogue
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among institutional actors, and between such actors and members of
society. There is an emphasis on substantive rights determinations
occurring within a relatively fluid, ongoing and never-ending pro-
cess of mutual persuasion and co-operative scrutiny of shared
problems. There is also an emphasis on a multiplicity of forums in
which the needs and claims of members of presumptively disadvan-
taged groups can be heard, acted upon and, in general, taken more
seriously by the overall political process.’® We now take a detailed
look at how the institutions of the ASC create those forums.”

The Social Rights Council and the Social Rights Tribunal are
designed to enhance the extent and quality of social and political
dialogue with respect to the rights recognized in s.1 of the ASC.
While both bodies have a substantive judging role to play as to the
extent to which governments have complied with s.1, this judging
takes place in the context of ongoing input from civil society, notably
members of vulnerable and disadvantaged groups and the nongov-
ernmental groups (NGOs) representing them, as well as from both
the executive and legislative branches of government.

The Council has a set of “soft” functions to perform which
collectively cast a constitutional spotlight on the rights in s.1 and
ensure that policy-making decisions are made in as well-informed
and educated a climate as possible. There are various axes of
constitutional conversation involving the Council directly or indirectly.
The Council is charged with educating the public as well as
government officials (s.9(2)(d)). It may also hold inquiries as part of
the process of establishing standards against which compliance with
s.1 rights can be determined (s.9(2)(a)), and as part of the process of
compiling the requisite data on the actual social and economic
circumstances of those most requiring the Council’s attention
(s:9Q2)(b)). In the course of these inquiries the Council can require
the participation of members of the public and government (s.9(3)(a)).
And in the context of these inquiries, the Council can require govern-
ment to provide needed information and to report to the Council
(s5.9(3)(b) and ()).1 All of these conversations may result in the
Council “assess[ing] the level of compliance” of governments with
s.1 (s.9(2)(c)), an open-ended evaluation which would be injected
into general social and political debate. But the Council may also
evaluate compliance by submitting “recommendations” to -
governments (s.9(2)(e)) which must be replied to within three months
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_ >($.9({1’)).':' Significantly, there are no limits on the power of the Council
toturn this recommendation-reply exchange into an ongoing dialogue.
Y99 The Council also has the role of encouraging and mediating
_conversations with government from below and from above, so to
speak. " It has the duty to encourage governments to “engage in
meaningful consultations” with NGOs representing the vulnerable
and disadvantaged, in general (s.9(2)(f)) and in the specific context of
thepreparation of Canada’s reports to international human rights
bodies"(s.9(5)(b)). With respect to these reports which the Council is
empowered to assist in preparing (s.9(5)(a)), to dissent from by'ap-
pending’ separate opinions 'to the final report (s.9(5)(c)), and to
comment on before the international body if requested by that body
(5.9(5)(d)), the Council must itself “actively consult” with such NGQOs.
Thus, the Council might be seen as a constitutionally designated
interlocutor with the function of keeping the s.1 social rights in the
mainstream of political and social discourse through the myriad of
- -relationships it establishes with various actors.!”” At one end, it is
there to ensure that the voices from below are heard, so as to ensure
that there is a constant dialectical interplay between general assess-
ments of compliance with the s.1 social and economic rights and the

iwéalt_h of international activity, such as that of the Committee which
‘Oversees implementation of the International Covenant on Economic,
Social and Cultural Rights. The overall effect is to make this hitherto
_ rarefied 'and inaccessible process of international scrutiny more trans-
parent,'and to connect our constitutional conversation with another
set of forums which are engaged in a “constructive dialogue” with
the “state” of Canada.18

" "7 Other proposals circulating in the current debate 80 no further
than recommending an entity vaguely resembling the Social Rights
Council,“although none has suggested in much detail what the

is-"/af-body:fwhich,' like the Council, is best thought of in terms of jts
role as a constitutional interlocutor.” It shall have the duty to receive
Ppetitions alleging s.1 infringements, but its mandate is to scrutinize
those petitions for the stories they tell about a Systemic or otherwise

»




Constitutional Dialogue 67

significant deprivation of social rights (ss.10(1) and (2)). Thus, from
the outset, the Tribunal process-is geared to a form of structural
analysis in which rights provide both the entry points and the source
of concrete information (along with interventions from ‘the Social
.Rigﬁts Council) necessary to evaluate the underlying sources of and
extent of ill health, illiteracy, malnutrition and so on.

. Several levels of dialogue may be noted within the Tribunal
proées§es. First of all, there are 5.10(4)(a) hearings that the Tribunal
organizes to scrutinize those petitions that it has, as a p}eliminary
matter, determined are indicative of systemic infringements of s. 1
rights. .The hearings themselves, then, are the first occasion for a
conStitutional conversation. At the end of the hearings in question,
the Tribunal may “issue decisions” as to whether a right has been
violated (s.10(4)(b)). This moves the process into a second dialogue,
namely that provided for in 5.10(5). This dialogue is in essence a
second-stage hearing on the appropriate remedy, in which the Tribu-
nal hears the views of governments and petitioners as to “measures’
...’required” and “time ... required” (s.10(5)(a)). It is then contem-
plated that on the basis of this hearing, the Tribunal will “order that
measures be taken ... within a specified period of time” (s.10(5)(b))
with this order making its way into the policy-making and legisla-
tive 'pr0ces§"(s.10(7)).'_"lt is important to note that, in appropriate
situations, the Tribunal does not have to issue an order for measures
under s.10(5)(b) but can instead, under 5.10(6)(a), order the appropri-
ate government to report back on the measures that the government
has taken or proposes to take. Thus, the Tribunal may prolong the
remedial dialogue, even’after a s.10(5)(a) second-stage hearing. It
might do this where it judges that further reflection is needed in light
of the‘vhearing,’ or where it simply judges politically that the issue in
question’is better served by the government making the first defini-
tive proposal.’ "Un'der"s.10(6)(b), the Tribunal has the option of
responding to ‘the réport ordered under 5.10(6)(a) by issuing the or-
der for the measures it initially declined to issue under 5.10(5)(b)
(which could involve endorsing the government’s proposal or sub-
stituting its ‘own'view of appropriate measures) or by deciding to
prolong the exchange on measures even further by issuing another
s.10(6)(a) order to report back. Much like the recommendation-reply
interchange involving the Council, there is no closure to the dialogue -
On appropriate measures, until the Tribunal decides to issue a
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5.10(5)(b) order for measures and send the question for final disposi-
tion in the legislative process. This is the third level of dialogue
mentioned above. At this stage, the effect of the order is held in
abeyance until the House of Commons or the relevant legislature has
had a chance to consider the order; the delay could be a number of
months, given that 5.10(7)(a) requires the legislative body in question
to have been sitting for a total of five weeks before the order comes
into effect automatically.’ In that time period, the legislature may
override the order by a simple majority vote or, presumably, modify
its scope.

This override mechanism has similarities to the s.33 “not-
withstanding” clause in the Charter of Rights and Freedoms but is
deliberately designed to avoid some of the failings of s.33. Under
s.33, a legislature may override prospectively, by way of omnibus
clauses applying to many pieces of legislation, and by making pro
forma statements without indicating precisely which rights are being
derogated from or which statutory provisions are at issue. The
s.10(7)(a) override is an after-the-fact override which must be di-
rected to a specific order emanating from a concrete set of facts and
related hearings. What is more, the specific matter must be brought
before Parliament, because of the default rule contained in s.10(7)(a)
that the order goes into effect if the legislature does not act, rather
than that the order’s entry into force depends on whether it is en-
dorsed by the legislature. These features of the override mechanism,
along with the availability to the legislators of the record of scrutiny
and dialogue within the Tribunal processes, make it likely that the
debate envisaged by s.10(7)(a) will be more transparent and better
informed than those which have generally accompanied the inser-
tion of Charter notwithstanding clauses into statutes. All debates and
votes would have to be conducted in the full glare of a constitutional
spotlight.

The final point relates to the role of the courts. Section 10(8)
is designed to prevent courts from entering the process too early.
According to that provision, the Supreme Court of Canada is the
only court capable of reviewing decisions and orders of the tribunal,
and only on the grounds of a “manifest excess of jurisdiction.”?! Thus,
in tandem with the Council, the Tribunal process is designed to get

" at systemic concerns and contribute to long-term remedies without
having the judiciary tilt the process in undesirabie or, at least,



Counstitutional Dialogue ' 69

unpredictable directions. This is not to say that the courts might not
over time see their way, in the spirit of institutional dialogue, to use
the interdependence clauses in Part I to adjudicate individual claims
by borrowing from the jurisprudence of the Tribunal and the softer
assessments and recommendations of the Council.??2 Such a
complementary judicial role would be appropriate, for instance, in
urgent individual situations for which the Tribunal is ill-suited because
of its focus on group-based infringements and because of the time-
delay override clause, 5.10(7). Judicial intervention would also be
clearly called for to enforce the integrity of the process (for instance if
a government refused to report as directed to the Tribunal),
culminating in a role in enforcing any orders issuing from the Tribunal
that have come into effect.23 )

The preceding account, in introducing the metaphor of rights
as sites of dialogue, has set out one feature of what an alternative
approach to rights might look like. We have also argued that such a
‘metaphor points in the direction of processes of institutional dia-
logue similar to those contained in the ASC. We turn now to a
second metaphor, which seeks to address what the substance of rights
dialogue is and should be about. As will be seen, this metaphor, like
the first, has an institutional corollary in that it focuses attention on
the question of the interpretive vantage points which are or should
be privileged by the composition and functioning of institutions, in-
cluding those of the ASC.

Rights as relationship — a step toward substance

" As we noted earlier, conversational metaphors can both mask and
reinforce oppression We want, therefore, to introduce a second
metaphor, rights as relationships, that not only complements the dia-
logue metaphor but also supplements it with critical bite - and helps
to identify the critical potential of the ASC. '

Our claim is that rights are best understood in terms of rela-
tionship. What rights do (and have always done) is structure
relations;hips: of power, responsibility, trust, and obligation. This is
as true of property (and its relations of power) and contract (defining
the basic terms of exchange relations) as it is of more obvious areas
like family law, which defines relations of responsibility, trust, and
powers of control and decision making. Our argiment is that this
reality of rights as relationship should becom¢ - ! focus of
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T . :
the concept 1tself and thus the focus of all discussion of what should
be.treated as rights, how they should be enforced, and how they
should be interpreted. It is really a matter of bringing to the fore-
ground of our attention what has always been the background reality.
We will ‘handle all the problems of rights better if we focus on the
_k_lnd{_gf ,re_latlonshlps that we actually want to foster, and on how
different concepts and institutions will best contribute to that foster-

Of course, s aymg this, does not itself define optimal relation-
shlps, hence it is only “a step toward substance.” But at least the
debate will take place in terms of why we think some patterns of
human relationship are better than others, and what sort of rights
w1ll foster them. Suppose, for. example, that we have some initial
agreementabout what we think optimal human autonomy would
look like. We could then proceed beyond conclusory claims that
autonomy requires individual rights to a close look at what really
fosters, the human capacity for autonomy and in what ways the rela-
tlonshlps lnvolved can be promoted and protected by legally enforced
nghts.,._ L :

. The ASC mvntes )ust this sort of inquiry. The clearest form of
_the mvxtatlon is the wording of s. 1(a), which refers to the “require-
‘ for secunty and dignity of the person and for full social and

E%:)

economlc part1c1patnon in_their communities and in Canadian soci-
ety ”ngﬁTo determine what the rights in s. 1(a) are (and what would
constitute violations of them), we have to ask what will make secu-
rity, dignity and full participation possible. And the consistent focus
on_disadvantage suggests that until the relations of inequality are
changed security, dlgmty and full partncnpahon will not be possible

_ ~;.Of course, the ASC does not require a relational approach to
rlg its, (No interpretation is ever simply logically required.) It could
be.read [as just stipulating material conditions each individual can
la claxm to, independent of the network of relationships and mem-
,_l_);_gr_shlp_s?,olf._whlch she is a part. - But the repeated emphasis on
disad\)antage calls our attention to where people stand in relation to
one another, and thus to what it would take to change those relations
to make possible the well-being of all. This is the critical bite prom-
1sed above the focus on the patterns of relationship that must be
changed or achieved to give effect to the goals of the ASC.
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- For 'éxami)_lé, if the syéte.m_of social entitlements did not en-
able single i_'nofjtvl;\er-s td_" gét the kind of training and education allowing
“them to break free of the role of dependent, marginalized citizens, or
did not enable a parent to stay home with a young child at a level of
support'v"siiffi’c.igitv\t for full social and political participation, then we
would ifxdge t_hét'sylste_m to fail the standards of the ASC. Where the
choice h'éis' been made to provide' benefits related to goods like food
“or shelter (whether in terms of in-kind provision or of financial en-
titlement sufficient to secure these goods in the market place), the
iqua’nt'it‘y'of the benefits alone could not tell us whether the standard
has been met. The recognition that rights structure relations of equal-
ity ar'\d‘ respe¢_t (or their oppbsites) would focus adjudicators’ attention
‘on the network of relations established or maintained by the system
of benefits — and on whether that network was one within which
peoplé could be full p'a'rti-cipants in society.

- t"The ‘ASC avoids the use of the term “welfare” or “welfare
rights.” __Apaxjt.'fro‘rn.ﬂt_he stigma now associated with these terms,
they hiave f:ori:r\dta‘tip_tis of corhplécency with the current welfare state,
inclﬁdhié the unageof the passive recipient of goods which are pro-
vided by the state at a level barely ad_equate to allow the recipient to
survive, let alone flourish. In contrast, the ASC comes closer to
projécting an image of aspirations to equal membership in Canadian
society and of aé:tii;é'iﬁvol\}émeht in realizing that membership. So,
in'phfaéing the “umbrella” right in s.1 in terms of “everyone [hav-
ing] ‘an equal right to ‘well-being,” the focus is shifted from the
particular institutionalized ‘means associated with current welfare state
arvra‘ngements to a more open-ended notion of a social state in which
we are 'connectédf to each other in a network of more inclusive soci-
etal afrélnge'rriénts;{_ihe end result of which is a substantive state of
affairs, “well-being."2

© 7 Section'1(a) is thgﬁ subsection most expressive of the rights to
well-being. With respect to every one of the goods expressly men-
tioned in that éubs:e'_o::ti;o‘rv\, there are large sectors of Canadian society
which do not have adequate independent financial resources to com-
mand "thésé,gddds; nor are the vérioué social benefit programs across
the country générall)'? adequate to redress the situation. So, it is this
subsection, along with those work-related rights found in ss.1(d) and
(e), which will provide the greatest focus in urging and pursuing
social policies that attack the causes of poverty at the source, namely
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seriously unequal distribution of wealth, income and control of the
conditions of work.? The expression “standard of living that en-
sures” connotes more of a financial entitlement conception than a
“services” conception, although state organization and provision of
services is not precluded, and indeed, some of the listed goods (i.e.,
child care) will still be the avenue of choice for many social advo-
cates. But, in general, the wording of s.1(a) suggests that the various
“requirements for security and dignity of the person and for full
social and economic participation in their [sic] communities and in
Canadian society” (of which the list of goods are examples) are the
benchmarks for determining whether a person’s “standard of living”
is adequate. There is nothing that requires the state to simply give
in-kind goods and services to passive beneficiaries. Nor, however,
does the wording of s.1 easily lend itself to arguments that govern-
ment is justified in standing back and not doing anything to meet the
requirement in question by way either of income redistribution or
creation of a collective good. That is to say, the current situation of
food banks and full or partial dependence on charity for many other
services (i.e.,, battered women’s shelters) is something that would
have to be justified in terms of “security and dignity” and “full ...
participation.” What is more, interpretive arguments would have to
contend with the overarching telos expressed in ss. 2, 4 and 5, notably
“alleviating and eliminating social and economic disadvantage” (ss.
2 and 5).

The preceding point ties into the text’s resistance to the ten-
dency to frame rights entirely in terms of universal entitlement. One
highly significant problem with legal rights, at least fundamental
ones, is created when they are locked into a paradigm based on the
universal attribution of rights. If “everyone” has the right to equality
or to security of the person, then the needs and interests of particular
oppressed and disadvantaged groups in society can never be (at least
for very long) at the core of understandings of rights.2? Within all
the discursive processes that would be set in motion by the ASC,
there will be a textual touchstone for constantly contrasting under-
standings of the rights to well-being of “everyone” against the
perspectives and needs of “members of [Canadian society’s] most
vulnerable and disadvantaged groups” (s.1). In other words, there is
a presumptive privileging of those who we have good reason to
believe have suffered and continue to suffer the greatest social and
economic injustices in our society and, for that reason, must merit a
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priority of attention. This particularization of rights in the notion of
“vulnerable and disadvantaged groups” returns to condition the func-
tions of supervisory bodies under the ASC, the Council (see s5.9(2)(b)
and 9(2)(f), and 9(5)(b)) and the Tribunal (see 5.10(2)), and to be a
feature of the criteria for the pool from which Council and Tribunal
members will be drawn (see s5.9(9)(b)(iii) and 10(12)(b)(iii)). Thus,
not only must the interests and perspectives of members of these
sectors of society be heard within the various interpretive processes,
but also they will be institutionalized under the criteria for represen-
tation on the Council and Tribunal.® This philosophy of
representation derives from what are by now almost commonplace
insights into the way in which particular interests and perspectives
are systemically privileged when those with the authority to give
meaning to rights are unrepresentative and unable to hear effectively
the voices of all.

Finally, the ASC attempts to cap the statement of rights just
discussed by implicitly querying two related separations that argu-
ably are endemic to our liberal democracy. The first separation is the
public—private split. Section 5 attempts to establish the rights in s.1
as an interpretive reference point for all facets of legal interpretation,
by stating that, not only “[s]tatutes, regulations, policy, [and] prac-
tice,” but also “the common law” is to be “interpreted and applied”.
consistently with.s.1 and the “fundamental value” which underlies
s.1, namely (again) “alleviating and eliminating social and economic
disadvantage.” The second separation is that between rights tradi-
tionally imagined as primarily negative (imposing duties of
noninterference on government) and rights imagined as primarily
positive (imposing duties on government to act to regulate private
behaviour or to fulfil needs of members of society). If it may be said
that the Charter of Rights and Freedoms has been conceptualized to
date primarily in terms of negative rights, 5.2 of the ASC encourages
a more holistic interpretation of the Charfer of Rights and Freedoms
that is supportive of the rights contained in the ASC.3

The overall framework of an equal right to well-being in the
context of responsibility for the most vulnerable and disadvantaged
invites a structural, relational analysis that would take us beyond the
social services model that some of the ASC’s critics rightly question.
If the basic rights are to well-being and full, equal membership in the-
community, then the provision of social services is only a possible
means to be measured against the broader ends.
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- Concerns, Objections and Sites of Struggle

Perhaps the leading concern among those advocating a social charter
is that it not backfire so as to actually drain what modest empower-
ing content there may be found in the Charter by creating a
jurisdictional excuse based on the notion that what is in one part of
the Constitution cannot be in another part as well.3' The danger is
real. 2, Conceptualizing the rights contained in the two parts of the
Constitution as interdependent, or mutually reinforcing, is promoted
by an overlapping of language between ss. 7 and 15 of the Charter
and s.1 of the ASC, notably in the use of the words “equal” and
“security ... of the person” in the latter. If the ASC’s values are not
incorporated into the Charter, at the very least the wording of s.2
should solidify the antidisadvantage principle that the Supreme Court
o__fﬁ_énada has evolved over the first decade of interpretation of the
s;1f~’;:,easonable limits” clause of the Charter. This principle involves
a. pré,sfumption against interpretations of Charter rights which would
tljyya(t legislative initiatives designed to benefit disadvantaged
gfoups.“-‘_ Interdependence is a two-way street, and the social rights
should be interpreted in light of the core values in the Charter, an
idea ;se;‘emingly meant to be conveyed by s. 3 of the ASC: “Nothing
in 5. 1 diminishes or limits the rights contained in the Canadian Char-
t_‘_g;‘r‘pf Bigltté and Freedoms.”, In our view, this interpretive clause suffers
from Bveﬂy general wording and could actually undermine s.2. It
would be naive to think that there could never be conflict between
interpretations of the ASC and claims under the Charter. Section 2
might be said to stack the deck against certain kinds of Charter rights
clalms(for instance, those advocating an employer’s “liberty of the
[fc_q_lj'p(;)"rfate]‘ person” or,”freedbm of [corporate] association") that s.3
§eefr}1)1_‘s;,to state are not “diminish[ed] or limitfed]” by s.1 of the ASC., .
Thesé_ [potential conflicts, and the priorities that should guide their
fé_ssgh‘_it‘iori,,need to addressed more directly through clearer wording
ms - pr_pbab!y, in terms that reiterate the “fundamental value” in
82 “of alleviating and eliminating social and economic disadvan-
tage. : '

Cthes When; in'terpreted to reinforce rather than undermine that
funda_lxhent_al \falue, 5.3 can be understood as stating that government
cannot in effect argue that a person must give up her Clarter right in
return for respect of a social right or rights. For example, 5.3 could

be a defence against a government arguing that, in exchange for a

&
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certain social benefit, persons are entitled to less protection of their
privacy rights (i.e., spot checks for an unreported ‘income-providing
“man in the house”) or their mobility rights (i.e., residence in a prov-
ince or city for a certain period before a social benefit will be accorded)
or their right not to be subjected to cruel and unusual treatment (i.e.,
having names posted in public in order to discourage benefits claims
and to encourage reporting on fraudulent claims) or their right not to
engage in forced labour (e.g., workforce conditions on receipt of so-
cial assistance). These issues can be seen as examples of the sites of
struggle that we offered as part of the sites of dialogue metaphor.
The fact that the ASC cannot guarantee the outcome of such struggles
is not an argument against it. The ASC can provide institutional
forms in which the struggle can be carried out with a better chance
for the disadvantaged to have their positions carry weight.

- - Another potential objection to the ASC is that it gives an
unmanageably wide scope of authority to the Social Council and the
Tribunal: the authority to inquire into anything in the Canadian po-
litical, eEpnqmic, and social structure that impedes well-being and
full :iriéinbéfship. But the same is, in principle, true of the Charter;
evéh the current conventions of focus on negative liberties would not
‘prevent a far wider scope of inquiry under s. 15 than has been the
practice so far. Only the (theoretically unsustainable) position that
private suits at common law are outside the Charter’s scope prevents
an inquiry into whether certain dimensions of property law or con-
tract law are at odds with the “equal protection and benefit of the
law.” . _ : '

v_Ir'_l\practice, what we can hope for from the ASC is a focus on
the iS_Sues outlined, such as health, education, housing, and condi-
tions of Wogjk, in ways that point to the deeper structures that shape
any given social program, ‘The structural, relational context of analy-
sis can improve the political debate the ASC is designed to foster,
and gr’adiially'shift public awareness, without its institutions laying
claim to the entire political arena.

o There is, however, a related objection which cannot be
disposed of. The invitation to pay attention to structural problems
rather than just the provision of social services opens the door to
deep divisions over what sort of structural changes will actually best

enhance well-being and full participation. Some advocate the virtues

of the market on just those terms (usually with some scope for
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regulation and progressive taxation).* But we think that such debate
cannot be foreclosed. The fact that many on the left and the right
agree that a focus on social services turns attention away from
underlying problems means that (in principle) there should be
constructive debate on those terms. Clinging to an exclusive focus
on entrenching social services as a rearguard action against destructive
free-market ideology cannot really advance our capacity to ameliorate
and eliminate disadvantage.>® One of the virtues of the ASC is that it
has the capacity to do more. But democratic debate cannot come
with guarantees about outcome; it can only be structured in ways
that give fair scope for the participation of the disadvantaged. And
the ASC is an important step in this direction.

Conclusion: Texts that Matter

The ASC would not transform the deep structures of inequality in
Canada. But it could offer the hope, not only of ameliorating the
conditions of the disadvantaged, but of transforming the meaning of
rights and of constitutionalism.

The initial debates around a social charter hit an impasse.
Among those advocating a social charter there was no consensus
about the appropriate role for the courts in its enforcement. Once a
social charter was proposed, there was immediate resistance to the
idea that the courts should adjudicate constitutional issues for which
public spending was central. For many, the conclusion then seemed
to follow that a social charter could not be enforceable; it would have
to be merely a statement of principle. The ASC breaks through this
impasse with an enforcement mechanism which is a viable, indeed
preferable, alternative to the current court system. The democratic
" composition of the Tribunal, together with the ongoing dialogue it '
can create with legislatures, sets up a system of defining and defend-
ing rights that is itself democratic. The Tribunal does hold the
legislatures accountable to the basic values of the social charter, but
it does so in a way profoundly different from treating rights as trumps
to legislative decisions. The ASC protects rights through a “dialogue
of democratic accountability.” This provides a practical, and vi-
tally necessary, alternative to the American conception of
" constitutional rights. The Charter of Rights and Freedoms had already
taken important steps in that direction through the inclusion of s.1
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and 5.33. The ASC moves us still further toward treating rights not
simply as limits to democratic outcomes, but the proper subject of
democratic debate. The ASC institutionalizes rights as sites of dia-
logue and invites their interpretation in relational (and thus structural)
terms. In doing so it goes beyond both of the competing American
conventions of treating rights simply as instrumental to democracy¥
or as trumps to democratic decision making. It is thus an important
step toward solving a very difficult, tripartite political problem: how
to protect the rights essential to genuine democracy, how to make
rights work as a protective check on democracy, and how to do both
in a way that is democratically justifiable. In that sense, we think the
ASC is a mere text that can matter in moving towards the values that
both the advocates and many of the critics of the ASC share.
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13 This seems to be what lies behind Peter Goodrich’s brilliant analysis of
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Arguably, the amount of discretion accorded to the Council in the ASC

. “proposal risks creating a gatekeeping mentality akin to that which has
- inflicted various provincial Human Rights Commissions across the coun-
- try. Response from groups supporting the ASC in principle suggests the

17

18

19

desirability of more explicit requirements for the Council to hold inquir-

.ies and require regular reports. For instance, a coalition of organizations

representing the disabled has proposed adding a “barrier review” clause
to the ASC draft which would read:
Once every four years, Governments shall publish compre-
- hensive reviews of the systemic barriers which exclude
members of groups who have been found to be disadvan-
taged pursuant to sechon 15 of the Charter of Rights and
Freedoms. :

See Ad Hoc Committee of Disabled People on the Constitution, Disabled
People Moving Forward Together: Finding Our Place in the Constitution (May
24, 1992) [emphasis added] [copy in possession of authors]. Compare to
5.9(3)(c) of the ASC. ..

‘Again, however, it is arguable that the mediating role of the Council risks
.evolving' into a gatekeeping or monopolizing role. As the text stands,
;only the Council, and not NGOs themselves, has the right to append
‘'separate opnmons to. international human rights reports and appear be-

fore international bodies; as well, the provision of a duty to consult NGOs
falls dnrectly on the Council but only indirectly on governments.

Such as the above mentioned Committee on Economic, Social and Cul-
tural Rights, the Committee set up under the Convention on the Elimination
of Discriminatioh Against Women or the monitoring bodies which oper-
ate within the International Labour Organization. On the conception of
the international human rights reporting procedures as a “constructive
dialogue”, see, for example, Andrew Byrnes, “The ‘Other’ Human Rights
Treaty Body: The Work of the Committee on the Elimination of Discrimi-
nation Against Women” (1989) 14 Yale J. of International Law 1 at 19-22.
It is important to note that this is a metaphor which to date has had much
more to do with diplomatic nicety than with the kinds of power-unveiling
dlaloglc interchange that feminist scholarship has begun to call for. Fora
discussion of that scholarship, see Hester Lessard, “Relationship, Particu-
larity, and Change: Reflections on R. v. Morgentaler and Feminist
Approaches to Liberty” (1991) 36 McGill L.J. 263-307.

Note that there is one final axis of conversation in which the Council may
engage but which was not mentioned in the preceding discussion, namely
that with the Tribunal: see s. 9(6). and s.10(9).

Therezls also provision in s.10(7)(b) for the terms of an order to be ac-
cepted without waiting for the legislature to begin sitting and then for.
five weeks to pass. This acceptance may be made by the “relevant gov-
ernment,” which indicates that the only orders that may be accepted in
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this way would be those which do not require legislative change but
rather can be implemented through the executive’s delegated decision-
making powers.

Section 10(8) [emphasis added].

22 See ss. 2, 3 and 5, which are discussed, infra at text associated with notes
30 and 36-37. :

B The judiciary is also clearly called on to enforce intergovernmental agree-
ments and legislation related to s.1 rights: see 5.6 of the ASC.

2

1 See text at note 12 and the citation therein to Minow, “Interpreting Rights.”

# We are not going to defend every feature of the rights framed in s.1 of the
ASC. Indeed, we find some criticisms to have much validity, for example
those of Joel Bakan and Hester Lessard contained in this volume with
respect mainly to the right to health. We would be open to revisions of

- the text so that its resonance in the future politics of Canada is more likely
to be progressive. Such revisions, in light of feedback of this nature
including (at the most ideal) a constituent assembly to draft the final
wording, were in fact part of the hope when this still preliminary text was
released into the general debate. :

We also think that, in keeping with the overall thrust of democratization
in the ASC, “political” participation ought also to be included as a refer-
ence point for “standard of living” in s.1(a).

% The text is more or less successful in following through on that image in
the nonexhaustive list of rights which derive from this umbrella right.
The text appears to endorse a “services” conception of social rights in
ss.1(b) and (c) by in essence entrenching quite general features of the
current system of public provision of health and education services. This

' represents a pragmatic choice to recognize two sets of institutional baselines
as an expression of what “we all” have achieved to date. The assumption
is that such an approach is likely to marshall greater support for the
overall package, especially in view of similarly phrased inclusions in both
federal and Ontario New Democratic Party initiatives. There are also
more principled reasons justifying such a strategic decision, not least of
which is that it is often the wisest course to endorse a universal system,
thereby putting all members of society in the same boat. This helps foster
a situation in which the well-off have vested interests in humane and
appropriate health care and quality education which are similar to those
of the less socially powerful. Where gaps in health care or education
begin to appear (whether in terms of basic access or quality), claims by
those excluded can be more easily addressed by reference to the stan-
dards already enjoyed by others. That being said, it is admittedly still a
weakness that these institutional features in ss.1(b) and (c) are protected,
but not then explicitly linked to similar teleological statements as those
that are found in s.1(a). '
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¥ Bakan, “What's Wrong with Social Rights?” (this volume).

# See Joel Bakan, “Constitutional Interpretation and Social Change: You
Can’t Always Get What You Want (Nor What You Need)” in Richard
Devlin, ed., Canadian Perspectives on Legal Theory (Toronto: Emond Mont-
gomery, 1991) (on underinclusiveness and overinclusiveness in rights
discourse).

? Note 5.9(8), which also links representation on the Social Rights Council
to “demonstrated experience in the area of social and economic rights and
a commitment to the objectives of the Social Charter” and s.10(10) accord-
ing to which the Social Rights Tribunal “shall be made accessible to
members of disadvantaged groups and their representative organizations
by all reasonable means, including the provision of necessary funding by
appropriate governments,”

wards a Partial Fusion of the International Human Rights Covenants”,
(1989) 27 Osgoode Hall L.J. 769-878; Craig Scott and Patrick Macklem,
“Constitutional Ropes of Sand or Justiciable Guarantees? Social Rights in
a Future South African Constitution”, (1992) 141 U, Pennsylvania L. Rev.—
[forthcoming].

That being said, it is crucial to note that the language of the Charfer of
Rights and Freedoms is still open to more holistic interpretations. See the
discussion by Gwen Brodsky of the Supreme Court of Canada’s still ten-
tative approaches to 5.7 and s.15 of the Charter in Brodsky, “Social Charter
Issues” (this volume). And see Lessard, “Relationship, Particularity and
Change,” supra, note 21, esp. at 306, arguing for a new conception of s.7
“liberty” based on rights discourse being understood as “the language of
democratic inter-relationships."

3 Gea Brodsky, ibid.

% Lessons can be learned from the international human rights system and
the existence of two different documents within both the United Nations
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of rights in the “social and economic rights instrument” can easily be
séized on to put a ceiling on the interpretation of the rights in the “civil
and political rights instrument”: see Scott, “Interdependence and Perme-
ability”, supra, note 30 at 869-874 and J.G. Merrills, The Development of
International Law by the European Court of Human Rights (Manchester:
Manchester University Press, 1988) 202-204.

See Ruth Colker, “Section 1, contextuality, and the anti-disadvantage prin-
ciple” (1992) 47 U.T.LJ. 77. To the cases discussed by Colker should be
added Slaight Communications Inc. v. Davidson, [1989] 1 S.C.R. 1038, esp. at
1051-2, 1056-7.

Apart from the general reaffirmation and solidification of the anti-disad-
vantage principle, it is well worth noting the way in which Chief Justice
Dickson, for the majority, explicitly adopted a relational analysis of rights
and their limits in Slaight Communications. In addressing the question of
the freedom of expression of an employer with respect to an unjustly
dismissed employee, Dickson C.J. made the unequal nature of the em-
ployment relationship pivotal to his analysis.

Quoting from Davies and Freedland, Sir Otto Kahn-Freund’s Labour and the
Law (3d ed.) (London: Skvens, 1983) at 18, he noted that such a relation-
ship “is typically a relation between a bearer of power and one who is not
a bearer of power ... [being] ... [i]n its inception ... an act of submission,
in its operation... a condition of subordination’” (at 1051-2). He went on
to state at p.1052:

The courts must be ... concerned to avoid constitutionalizing in-
equalities of power in the workplace and between societal actors in
general.... On the facts of this case, constitutionally protecting free-
dom of expression would be tantamount to condoning the
continuation of an abuse of an already unequal relationship.

Dickson C.J. went on to interpret freedom of expression and its limits in
light of a detailed analysis of the particular power relations involved in
the case.

See, for example, Joel Bakan’s concern about arguments against regula-
tion, rent control, socialized medicine, and collective bargaining in this
volume,

For example, there may be trade-offs in choosing the wording of the ASC.
Ta the extent that the wording in's.1 (b) was changed to reflect Joel Bakan’s
and Hester Lessard’s concern that the underlying causes of ill-health be
addressed (rather than guarantees that health care will be provided once
you get sick), it might have weakened easy claims to the provision of
services at the same time that it opened debate to disagreements over

“structural causes and solutions. But, arguably, the debate would then be

on the terms that matter.
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% See Nedelsky, “Rights as Relationship,” supra, note 1 for a fuller discus-
sion of constitutionalism as a dialogue of democratic accountability.

% John Hart Ely, Democracy and Distrust (Cambridge: Harvard University
Press, 1980) is the best-known form of this position.



Appendices 155

Appendix I
Draft Social Charter®

Part1

Social and Economic Rights

1. Inlight of Canada’s international and domestic commitments
to respect, protect and promote the human rights of all mem-
bers of Canadian society, and, in particular, members of its
most vulnerable and disadvantaged groups, everyone has an
equal right to well-being, including a right to:

(a) a standard of living that ensures adequate food, cloth-
ing, housing, child care, support services and other
requirements for security and dignity of the person and
for full social and economic participation in their com-
munities and in Canadian society;

(b) health care that is comprehensive, universal, portable,
accessible, and publicly administered, including commu-
nity-based non-profit delivery of services;

' As released March 27, 1992 from the National Anti-Poverty Organization
by a broad coalition of concerned citizens, organizations and constitu-
tional experts from St. John's to Vancouver.



156

Social Justice and the Constitution

(c) public primary and secondary education, accessible post-
secondary and vocational education, and publicly-funded
education for those with special needs arising from dis-
abilities;

(d) access to employment opportunities; and

(e) just and favourable conditions of work, including the

’ right of workers to organize and bargain collectively.

The Canadian Charter of Rights and Freedoms shall be inter-

‘preted in a manner consistent with the rights in s.1 and the

fundamental value of alleviating and eliminating social and
economic disadvantage, '

Nothing contained in s.1 diminishes or limits the rights con-
tained in the Canadian Charter of Rights and Freedoms.

Governments have obligations to improve the conditions of
life of children and youth and to take positive measures to
ameliorate the historical and social disadvantage of groups
facing discrimination.

Statutes, regulations, policy, practice and the common law
shall be interpreted and applied in a manner consistent with
the rights in 5.1 and the fundamental value of alleviating and
eliminating social and economic disadvantage.

Any legislation and federal-provincial agreements related to

" fulfilment of the rights in section 1 through national shared

cost programs shall have the force of law, shall not be altered
except in accordance with their terms and shall be enforce-

¢" able at the instance of any party or of any person adversely

affected upon application to a court of competent jurisdic-
tion. -

(1) The federal government has a special role and responsi-

bility to fund federal-provincial shared cost programs

 with a view to the achievement of a comparable level

and quality of services throughout the federation, in ac-
cordance with s.36.

(2) Accordingly, federal funding shall reflect the relative cost

* and capacity of delivering such programs in the various

provinces, with equalization payments where required

to address serious disparities in relative cost and capacity.
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(3) The federal government and provincial governments shall

conduct taxation and other fiscal policies in a manner

. consistent with these responsibilities and with their obli-
gations under shared cost programs.

‘8. The provisions of sections 1 to 7 shall apply to territorial
governments where appropriate.

Part 11

Social Rights Council

9. (1) By [a specified date], there shall be established by the
[REFORMED] Senate of Canada the Social Rights Coun-
cil (the Council) to evaluate the extent to which federal

-“and: provincial law and practice is in 'compliance with
the rights contained in s.1.
(2) Inevaluating compliance the Council shall:
(a) establish and revise standards according to which
compliance with the rights in 5.1 can be evaluated;
- (b) compile information and statistics on the social and
~ economic circumstances of individuals with respect
to the rights in s.1, especially those who are mem-
bers of vulnerable and disadvantaged groups;
(c) assess the level of compliance of federal and provin-
~ cial law and practice with respect to the rights in s.1;
(d) educate the public and appropriate government offi-
cials;
(e) submit recommendations to appropriate governments
and legislative bodies;

- (f) encourage governments to engage in active and
meaningful consultations with non-governmental or-
ganizations which are representative of vulnerable
and disadvantaged members of society; and

(g) carry out any other task that is necessary or appro-
priate for the purpose. '
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(3) In evaluating compliance with Part I the Council shall

have the power to:

(a) hold inquiries and require attendance by individu-
als, groups or appropriate government officials;

(b) require that necessary and relevant information, in-
cluding documents, reports and other materials, be
provided by governments; and

(c) require any government to report on matters relevant
to compliance.

(4) The government or legislative body to which recommen-

dations in s.9(2)(e) are addressed has an obligation to
respond in writing to the Council within three months.

(5) With respect to Canada’s obligations under international

6

)

®

&)

reporting procedures that relate to the rights in s.1, the

Council shall:

(a) assist in the preparation of Canada’s reports under
such procedures;

(b) actively consult with non-governmental organizations
representative of vulnerable and disadvantaged
groups, and encourage governments to engage in
similar consultations;

(c) have the right to append separate opinions to the
final versions of such reports before or after they are
submitted to the appropriate international body; and

(d) make available a representative of the Council to pro-
vide any information requested by the appropriate
international body.

The Council shall respond to any request for information

or invitation to intervene from the Tribunal established

under s.10 and the Council shall have the right to inter-
vene in any proceedings before the Tribunal.

The Council shall be independent and shall be guaran-

teed public funding through Parliament sufficient for it

to carry out its functions.

Persons appointed to the Council shall have demonstrated

experience in the area of social and economic rights and

a commitment to the objectives of the Social Charter.

(a) All appointments to the Council shall be made by
the [REFORMED)] Senate of Canada. '
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(b) One-third of the appointments shall be from nomi-
nations from each of the following sectors:
(i) the federal government;
(ii) provincial and territorial governments; and
(iii) non-governmental organizations representing
vulnerable and disadvantaged groups.

(10) [self-governing aboriginal communities]

Part I11

-

Social Rights Tribunal

10. (1)

@)

@)

()

©)

By [a specified date], there shall be established by the
[REFORMED)] Senate of Canada the Social Rights Tribu-
nal of the Federation (the Tribunal) which shall receive
and consider petitions from individuals and groups al-
leging infringements of rights under s.1.

The Tribunal shall have as its main purpose the consid-

eration of selected petitions alleging infringements that

_are systemic or that have significant impact on vulner-

able or disadvantaged groups and their members.

The Tribunal shall have the power to consider and re-

view federal and provincial legislation, regulations,

programs, policies or practices, including obligations un-
der federal-provincial agreements.

Where warranted by the purpose set out in 5.10(2), the

Tribunal shall:

(a) hold hearings into allegations of infringements of any
right under s.1; and

(b) issue decisions as to whether a right has been in-
fringed.

Where the Tribunal decides that a right has been infringed

it shall:

(a) hear submission from petitioners and governments
as to measures that are required to achieve compli-
ance with the rights in s.1 and as to time required to
carry out such measures; and
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(b) order that measures be taken by the appropriate gov-
emment within a specified period of time.

(6) (a) In lieu of issuing an order under s.10(5)(b), the Tri-
bunal shall, where appropriate, order that the
appropriate government report back by a specified
date on measures taken or proposed to be taken
which will achieve compliance with the rights in s.1.

(b) Upon receiving a report under s.10(6)(a), the Tribu-
nal may issue another order under 5.10(6)(a) or issue

i ~ an order under s.19(5)(b).

(7) (a) An order of the Tribunal for measures under s5.10(5)(b)

- shall not come into effect until the House of Com-
mons or the relevant legislature has sat for at least
five weeks, during which time the decision may be
overridden by a simple majority vote of that legisla-
ture or Parliament.

(b) The relevant government may indicate its acceptance
of the terms of an order of the Tribunal under
5.10(5)(b) prior to the expiry of the period specified
in 5.10(6)(a).

- (8) Tribunal decisions and orders shall be subject to judicial

- review only the Supreme Court of Canada and only for

- manifest error of jurisdiction.

. (9) The Tribunal may, at any stage, request information from,
" _request investigation by, or invite the intervention of the
"~ Social Rights Council.

(10) The Tribunal shall be made accessible to members of
+» disadvantaged groups and their representative organi-
. zations by all reasonable means, including the provision

%, i of necessary funding by appropriate governments.

~ " (11) The Tribunal shall be independent and shall be guaran-
. teed public funding through Parliament sufficient for it
- tocarry out its functions.

. (12)(a) All appointments to the Tribunal shall be made by
+ 7. #7 " the [REFORMED] Senate of Canada.

"7 -(b) One-third of the appointments shall be from each of

‘ the following sectors: :

.. (i) the federal government;
(i) provincial and territorial governments; and
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(iii) non-governmental organizations representing

. vulnerable and disadvantaged groups.

(13)[The Province of Quebec] [Any province] may exclude
the competence of the Tribunal with respect to matters
within its jurisdiction by establishing a comparable trj-
bunal or conferring competence on an existing tribunal.

(14) [self-governing aboriginal communities)

-

Part IV

Environmental Rights

11. In view of the fundamental importance of the natural envi-
ronment and the necessity for ecological integrity,
(a) everyone has a right:
(i) toa healthful environment;
(ii) to redress and remedy for those who have suffered
or will suffer environmental harm;" and
(iii) to participate in decision making with respect to ac-
tivities likely to have a significant effect on the
environment;
(b) all government are trustees of public lands, waters and
resources for.present and future generations. '

A Note on Enforcement of Environmental Rights: The Canadian Environ-
mental Law Association, Pollution Probe, and the Constitutional Caucus
of the Canadian Environmental Network endorse an amendment to the
Canadian Charter of Rights and Freedoms protecting the right to a healthy
environment,

. This is not to say that the mechanism for enforcement of environmental
rights must rely solely on the courts. The proposed Environmental Bill of
Rights for Ontario provides an example of an enforcement mechanism by

. a specialized tribunal,



