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PREFACE TO THE SIXTH EDITION

Canadian developments in the field of conflict of laws over the last thirty years have
reached the point where it may no longer be wise for the legal profession only to rely
on British textbooks such as Dicey & Morris or Cheshire as it has been the practice in
the past on a number of occasions. The recent wealth of legislative enactments and case
law dealing with conflict of laws, the special problems of a federal system such as the
one existing in Canada, as well as the habits of the people of a country which is in large
part made up of immigrants require solutions that are truly Canadian.

So wrote Professor Jean-Gabriel Castel, the founding author of Canadian Conflict
of Laws in the preface to the first edition, which was published in 1975. In the thirty years
since that time, the pace of change in the law has only accelerated, the special challenges
of the Canadian federal system have only become more complex, and the importance of
the subject for Canadians, as one the most diverse and mobile populations of the world,
has only increased.

In that sense, plus ¢a change, plus c’est la méme chose. However, in another sense,
the last thirty years have marked a very significant change. During that time, the
leadership that Jean-Gabriel Castel has brought to the conflict of laws in Canada has been
nothing short of monumental. His fine articulation of the law served to place this work
among the leading common law treatises in the subject; and his comprehensive reflection
of the statutes and caselaw encouraged courts and counsel alike to rely upon it to an
extent rarely encountered among academic works.

It was a great honour in 1999 to be invited to join Professor Castel as his co-author
in preparing and updating the fifth edition of Canadian Conflict of Laws, which appeared
for the first time in loose-leaf form. Having come to appreciate the challenges associated
with this stewardship, it is humbling now to assume responsibility for it as sole author.
Still, Professor Castel’s balanced approach to basic principles, his careful attention to
detail, and his keen interest in current developments will continue to inspire me in the
years ahead just as they informed the work during its first thirty years.

Janet Walker
January 2005
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PREFACE-1 (ReLO Pub.5911)



TABLE OF CONTENTS

VOLUME ONE
Page
General Table of Contents 0-ii
Preface 10 the Sixth Edition PREFACE-1
How to Use this Service HOW TO USE-1
Table of Contents CONTENTS-1
Supplementary Table of Cases SUPP TC-1
Table of Cases CASES-1

PART ONE: GENERAL CONSIDERATIONS

Para.

Chapter 1.  Nature and Scope of the Conflict of Laws
Nature of the Subject 1.1
Legal Units 1.2
National as Opposed to International Character of the Conflict of Laws 13
Conflict of Laws or Private International Law vs. Public International Law 14
Scope of the Conflict of Laws 1.5
Definition 1.6
Jurisdiction and Choice of Law 1.7
Sources of the Canadian Conflict of Laws Rules 1.8
a. The Canadian Constitution 1.8
b.  Public International Law 1.8
c. Legislation 1.8
d. Common Law 1.8
e. Textbooks 1.8
Gender Discrimination 1.9
Unification of Laws 1.10
a.  Elimination of the Conflict of Laws 1.10
b.  Unification of the Conflict of Laws 1.10
Terminology: Structure and Function of the Principles and Rules 1.11
a. Form 1.11
b.  Unilateral and Bilateral Rules 1.11
¢.  Forum and Foreign Mandatory Laws 1.11
d. Material Rules of the Conflict of Laws 111

CONTENTS-1

(RelO Pub.5911)



CANADIAN CONFLICT OF LAwS CONTENTS-2

Para.
€. INterpersonal COMMICES.....ovuumrmmrurruereeersncesieeeeeseeseseeessoseesessesesses e eeees e eeesseeeseessoe L11
£ Meaning of SOME MAXiMmS ......c.veevveveeceniimereeeeeneeeeemessessess e sesseeeesn 1.11
g Meaning of Some Words Used in this Treatise........ . L1l
History of the Conflict of Laws: e 112
Theories on the Conflict of Laws............... 1.13
a.  The Intenationalists ....... 1.13
b. The Neo-statutists verneresnssesnnasseosisenssssessenionns 1,13
¢.  The Territorialists 1.13
i.  Comity 1.13
ii. Vested Rights 1.13
iii. The Local Law Theory 1.13
Methods 1.14
a.  The Traditional Method: Jurisdiction-Selecting Rules...............ooooonon..... 1.14
b.  Governmental Interests and POLCIES ..........vveuuceeseremnremeeeeeesesseoeseeeeese oo soeoen 1.14
c.  Principles of Preference .. 114
d. Predominance of the Lex Fori .1.14
e.  The Restatement Second: Choice-Influencing Factors or Policies 1.14

i.  Coordination of Legal Systems: Relevant Policies of Interested
Legal Units 1.14
ii. Justice of the End Result 1.14
iii. Protection of Justified Expectations..... 1.14
iv. Predictability and Uniformity of Results or of Legal Consequences .................... 1.14

v.  Convenience, Simplicity, and Ease in the Determination and

Application of the Law t0 Be ApPHEd ..........euevenemeeeeeemeereeseesreoeeoeeeeoeooooooooo 1.14

The Principle of Proximity ...............oeveeeeereesnennnen. 1.15
Conclusion on Theories and Methods.............oevevoveveemovoeeonn. reresseticrenteeareresnaesnrens 1.16

Problems of Interpretation and Construction of Statutes or Common Law
Rules of the Territorial Unit Where the Case Is Pending Which Do Not Contain

Choice of Law Rules 1.17
Treatment Of the SUDJECL.............cvveueererrenereeeeee oo seeeesesssseessese s e e 1.18
Canadian Literature on the CONflCt Of LAWS .............coeeemmmeeemeeeeeeereseeeeeseoeeeoeoeoooeooeeoeoeoeoeoeoeen 1.19
SCOPE OF thiS WOTK ....ooooveeeeeeeeeeccnmsneseese s csaeessesceae e esemesse s s e oo eeeees e eseeen 1.20

Chapter 2.  The Constitution and the Conflict of Laws

Constitutional Provisions for the CORflict Of LAWS ........v-.veeueeeeeeeeeereesoeesoeoeoooooeoooeoooooooeoeon 2.1
Order and Faimess...........c.ouereecuvecevcneereereseseseerennns 22
a.  Recognition and Enforcement of JUdgments.............oeeveeeeemeeeossvonmmoooesoeoooeooooooo 22

b.  Jurisdiction and Forum Non CORVeniens ............u . meveoeroosoeoeesoooo, .22

€. Procedural QUESHONS .........c.coreuecrerunerrienstsemseeeneeeesesessssesssosess st oo seesess s eeoeen 22

i.  Discovery and BIOCKING StAIES ..........ee.cecremeceeeeeeeeseeeeeeeeoeeoeooeeooeoeeseoeoeoeoenn 2.2

ii. Proof of Foreign Law Hee ettt st s bt e e sae s neestetenn 22

(ReL0 Pub.5911)



CONTENTS-3 TABLE OF CONTENTS

Para.
iii. Class Proceedings Involving Non-resident Class Members 22
d. Choice of Law 22
International and Interprovincial Conflict of Laws Rules 23
Chapter 3. Characterization and the Incidental Question
The Role of Characterization in Choice of Law Analysis 3.1
Examples of Characterization of a Legal Question or Issue 3.2
Characterization of the Connecting Factor 33
Incidental or Preliminary Question 34
Chapter4.  The Connecting Factors of Domicile and Residence
A. Nature of Domicile
Function and Meaning of “Domicile” 4.1
Area of Domicile 4.2
Law Determining Domicile 43
Everyone Has a Domicile—Everyone Has Only One Domicile at a Time 44
Domicile of Origin and Domicile of Choice 45
How Domicile of Origin Is Fixed 4.6
Change of Domicile 4.7
a.  The Fact of Residence 47
b.  The Intention to Remain 47
Abandonment of Domicile of Choice 4.8
Married Women 4.9
Proof of Change of Domicile 4.10
Evidence of Intention 4.11
Direct Evidence of Intention 4.12
Secondary Evidence of Intention—Residence 4.13
a.  Residence as a Matter of Duty or by Force of Circumstance 4.13
b. Invalids 4.13
c.  Persons Liable to Removal 4.13
d. Matrimonial Home...................... 4.13
e. Other Evidence 4.13
Children 414
The Mentally Incapable 4.15
Proposals for Reform of Common Law Rules 4.16
Residence 4.17
a. Permanent Residence 4.17
b.  Ordinary Residence 4.17
¢.  Actual Residence 4.17
d. Habitual Residence 4.17

(Rel0 Pub.5911)



CANADIAN CONFLICT OF LAws CONTENTS—4

Para.

¢. Temporary Residence 4.17

Statutory Reform ... 4.18

QUEDEC ... oeeecereerceecsteranestee st cee e seseseessessessssesoes s e s e se e 4.19

a. Definition .4.19

b. Change of Domicile 4.19

¢. Residence 4.19

d.  Presumptions.........c..eeeerecveeemeeeeererrernannn. .4.19

¢. Public Office 4.19

f. Minors .4.19

8. Incapables of Full Age 4.19

h.  Spouses 4.19

i.  Election of Domicile 4.19

Related Legislation App.

Chapter 5. Renvoi

The Operation of Renvoi: Three Approaches 5.1

a.  Internal Reference (No Renvoi). 5.1

b.  Simple Renvoi 5.1

c.  The Foreign Court Principle (Total Renvoi) 5.1

CHIICISIN Of REMVOU.....covooeaetreemeseenensesssvraassesss s eesasesessesoseseeesssesseseeesesseesseeeme e e seeeneeeeessee s 52

Diagrams 53
Chapter 6.  Substance and Procedure

GEneral RUE.......ovce et ees et ...6.1

Distinguishing Substance from Procedure............. 6.2

THUSETALONS . crvevoeeesserrr s sesssessecccceassensesns e ss s sssssssssseeseseeesesesesessssses e ees e oo esemneeeseseesne 6.3

B PAIHES ettt ss s as s as e e nemee s s e sem et ees e eees e eees e 6.3

b.  Service of Process, Mode of Trial, Time for Appeal..... 6.3

c.  Evidence and the Fact-Finding Process....................... .63

d. Nature of REMEAY ......c.coemrrurruemreeeececeececcecne s seessee e 6.3

e.  Damages, Costs and Pre-judgment Interest 6.3

. Set-Off and COUNEICIAIM .......vvucereeeeerereenceeaseeeoeeeseseeeeeeeseseees oo oeeoeoeeeoeeeeeeessee e 6.3

8 Liens and PHOMES ........couuecreecarcercererieeces s eeeeeeesesss oo 6.3

h. Limitation Of ACHOMS ........cc.vviumuereeeeneeeesete oo eeeseceeeeese e esoeee oo eeeeeesos 6.3

i Method Of ENOTCEMENL .......covumrrurreeecreenimneeeseseeeseeeseeesesssses oo eoeseeeeeeeseeese e 6.3

Jo SECUILY fOT COSS..ceurrerenrrsenreiscereeesereeeeseessrssesseseeesees e ses e seeen 6.3

Letters Rogatory (Letters 0f REGUESL).........o.....evvveevveucreneeeeeereeesesssse s oo eeeeeeoeoeeeee 64

2. Where There Is 8 CONVENtON. .....cueivrrueeeeneeeeeeeeeeeeeeesssess e os s sseeseee 6.4

b, Inthe Absence of @ COMVENUON ..uuvveervvvereceeeeeceaeneee oo oeoeoeoeeooeoeesesoeeeoenn 6.4

Foreign Proceedings Breaching Canadian SOVETCIZNLY o.oeecunrireiereeeeeceteeeeeeeseeee e seseesessssessessene 6.5

(Rel.O Pub.5911)



CONTENTS-5 TABLE OF CONTENTS

Para.
Obtaining Evidence Outside the Jurisdiction for Canadian Proceedings 6.6
Interprovincial Subpoenas 6.7
Tolling Statutes 6.8
Injunctions to Restrain Removal of Assets from the Jurisdiction 6.9
Related Legislation App.
Chapter 7. Proof of Foreign Law and Foreign Documents
Foreign Law Must Be Pleaded and Proved 71
Pleading Foreign Law 7.2
Proving Foreign Law 73
Absence of Proof 7.4
Proving Foreign Documents 7.5
Chapter 8.  Refusal to Apply Foreign Law or to Enforce Foreign Judgments
Foreign Law Generalty Applied 8.1
Foreign Blocking Legislation 8.2
Foreign Penal Laws 83
Foreign Revenue Laws 84
Foreign Public Laws 8.5
Public Policy 8.6
Evasion of Law 8.7
Governmental Seizure of Property 8.8
Related Legislation App.
Chapter 9. The Time Element
Conflicts in Time 9.1
Conlflit Mobile 9.2
Related Legislation App.

PART TWO: JURISDICTION OF CANADIAN COURTS
FOREIGN JUDGMENTS AND ARBITRATION AWARDS

Chapter 10.  Persons Who Cannot Sue or Be Sued
A. Persons Who Cannot Sue
Enemy Alien 10.1
B. Persons Who Cannot Be Sued
The Foreign State 10.2
The General Grant of Immunity 103

(Rel0 Pub.5911)



CANADIAN CONFLICT OF LAWS CONTENTS-6
Para.
The Exceptions 104
a.  Commercial Activity 104
“b. Death, Personal or Bodily Injury, and Property Damage .. 104
¢.  Maritime Law .104
d.  Property in Canada ... 104
Waiver ...10.5
PLOCEQUIE AN REHES.....c.evreeverrrrreeeeeeseneesseserssees oo eseeeeee e 10.6
Special Remedies 10.7
Execution ...10.8
Failure to Produce Documents and other Immunities 109
DHPIOMALS .......eooeeeerveeensveeeeeceeeesees e oo 10.10
COMBUIS ..ottt eeeeses e eoeeeess oo .10.11
Waiver . 10.12
General ProVISIONS.........vvvueeeeeeneeeneceereeeeesseoess oo 10.13
Privileges and Immunities of International Organizations...............coueeernnnnn........ 10.14
Political Subdivisions of Foreign States ..............c..eeesssroveesooooooooooooooooo 10.15
ViSItINg FOTCES.......eceumrveenrcneeeneceseemmeeeeseeseseeesoeoeooeeoeosss 10.16
Related Legislation App.
Chapter 11.  Actions In Personam
Judicial JUFSAICHON «.....evveeeeeeeeeeeeeeeeeee oo 111
Jurisdiction Inn Rerm and In PerSORaM:............ooeeeveevveeeveseoeeeeeeooeeeeesssees oo oo 11.2
CONSHMONAI ASPECES ...cvvrrrvveersereeeenereseseessssesesseseesseeeesssesereess s e e e oo 11.3
International Aspects—Non-justiciability—Act of State..................co..o.....___ 114
International Conventions Affecting Jurisdiction .............oooovvovvoovvooooooooo 115
Foreign Immovables ... 11.6
Jurisdiction in Actions In Personam: Consent or SUMISSION .....voovveerooooooo 11.7
Jurisdiction in Actions In Personam: Presence (Individuals) ..........ooeceeemmeemeeoe 11.8
Jurisdiction in Actions In Personam: Presence (Corporations).............. .11.9
Real and Substantial COMNECHON ...........cooceevereervrereeeee s eeeeeeeseesseeesoeeoes oo 11.10
MuUlti-jUriSACHON CIASS ACHOMS .vv..vvrcceeeeeeeeeerssesssreees e emeeneessssssessseeessosee oo oooeeeeooese 11.11

Categories Listed in the Rules of Procedure.
a.  Property within the Jurisdiction

Interpretation of an Instrument

b
¢.  Persons Domiciled or Resident or Carrying On Business in the Jurisdiction
d

Administration of Estates and Trusts Where Assets Include Property
in the Jurisdiction

o
(@]
=]
=1
-
2
[#]
-
w
5
Q
(]
=]
[¢']
=
B

(ReLO Pub.5911)



CONTENTS-7 TABLE OF CONTENTS

Para.
h.  Damage Sustained in the Jurisdiction 11.12
i.  Injunctions 11.12
j- Mortgage on Property in the Jurisdiction 11.12
k. Necessary and Proper Party 11.12
. Judgment of Court outside the Province 11.12
m. Other Situations 11.12
Quebec 11.13
a. Constitutional Requirements 11.13
b.  General Principle 11.13
¢.  Exceptional Jurisdiction 11.13
d.  Provisional and Conservatory Measures 11.13
e.  Emergency Jurisdiction 11.13
f.  Incidental and Cross Demands 11.13
g.  Special Provisions 11.13
i.  Personal Actions of a Patrimonial Nature—General Rules 11.13
ii. Exclusive Jurisdiction 11.13
iii. Special Situations 11.13
Manner and Proof of Service outside the Jurisdiction 11.14
Service of Judicial Documents under the Hague Convention 11.15
Service of Judicial Documents by Virtue of Bilateral Conventions 11.16
Motion to Set Aside Service outside the Jurisdiction 11.17
Summary and New Issues 11.18
a.  Summary 11.18
b.  Personal Jurisdiction and the Internet 11.18
Proposals for Reform 11.19
Hague Multilateral Convention on International Jurisdiction and the Effect of
Foreign Judgments in Civil and Commercial Matters 11.20
Related Legislation App.
Chapter 12.  Admiralty Actions In Rem and In Personam
General CONSIAETAHONS. .v...o...cceeeeeeecomeeresnmreeenseessene oo sessssssesemeeessseseeeeseessoeeoosoeeeoesoesess e 12.1
Jurisdiction over the Subject Matter In Rem and In Personam 122
Service of Statement of Claim or Declaration in Actions In Rem and In Personam................ 12.3
Service of Warrant for the Arrest of Property in an Action In Rem 124
Motion to Set Aside Service outside the Jurisdiction 12.5
Proposals for Reform 12.6
Related Legislation App.
Chapter 13.  Declining Jurisdiction
Forum Shopping 13.1
English and Canadian Approaches to Stays of Proceedings 132

(ReLO Pub.5911)




CANADIAN CONFLICT OF LAws CONTENTS-8

Para.
BUIGEI OF PLOOL oot teeeeeeeeernsttseresssaes st eesees s s e eeeseeen 13.3
Antisuit Injunctions: Restraining Foreign Proceedings................oovovvvveoooooooosoooooooooooooooo 134
Factors to Be Taken into Account in Determining the Appropriate Forum..............ccrecan...... 13.5
2 Balance of CONVENIENCE. ........c.creemmmrrreersermnessesseceeeseeeemmsseessessees oo es oo eoseeeee oo 13.5
b.  Legitimate Personal or Juridical Advantage of the Plaintiff
Available in the Local Forum 135
Co QUEDEE coveereerrer et teraaecens st s senss e seesseeeeeseee s ee oo eeeeeeeeeen 135
Parallel Proceedings 13.6
Forum Selection Clauses 13.7
Proposals for Reform 13.8
a.  Forum Non Conveniens 13.8
b.  Transfer of a Proceeding 13.8
. AnIntegrated Approach to Jurisdiction Simpliciter and Forum Non Conveniens.......... 13.8
Related Legislation App.
Chapter 14. Recognition and Enforcement of Judgments
A. Introduction
Policy Considerations 14.1
Definition and Principle 142

B. Recognition and Enforcement at Common Law

Actions on Foreign Judgments In Personam........ .

Non-merger of Cause of Action—Pleading a Foreign Judgment in Defence .............ooovernn...

Requirements for Recognition and Enforcement: Jurisdiction of the Foreign Court
a.  Submission
b.  Agreement to Submit
. Residence or Presence of Defendant in Foreign State.
d.  Real and Substantial Connection...................................

Further Requirements for Enforcement: Finality, Definite Sum of Money

Foreign Public Law Exception to Recognition and Enforcement

Impeachment ......
a.  Judgment Obtained by Fraud
b.  Proceedings Contrary to Natural Justice: Due Process
¢.  Judgment Contrary to Public Policy

Further Defences to Enforcement: Prior Inconsistent Local Judgment, Injunction, Declaration

Foreign Injunctions, Declarations, and Orders for Specific Performance...............ooooooooooo... 14.10

FOreign JUAZMENS [ REM ..........coueeeeemererreeeeseeneeeeeeseeseseeemees oo oo ooeeoeoeeeeseeeessee e 14.11
a. Movables.......cccoommmeiriereeenen et ssae s bene s ennas 14.11
b. Immovables... e et e s sttt st b e e sen s see st et ne e e aens e ssaea. 14.11
C. PrSONaAl SRS coooneeeee ettt e 14.11

(Rel0 Pub.5911)



CONTENTS-9 TABLE OF CONTENTS

Para.
C. Quebec: Foreign Decisions of a Patrimonial Nature
General 14.12
Jurisdiction of Foreign Authorities 14.13
Exclusive Jurisdiction..... 14.14
Conclusiveness 14.15
Applicable Law. 14.16
Decisions Rendered by Default 14.17
Public Order and Fundamental Principles of Procedure 14.18
Taxation Laws 14.19
Finality 14.20
Conversion of Foreign Currency and Interest 14.21
Procedure for Enforcement 14.22
D. Statutory Recognition and Enforcement of Judgments
Uniform Legislation 14.23
Legislative Schemes for Registering Judgments 14.24
Registration Procedure 1425
Uniform Enforcement of Canadian Judgments 14.26
Convention between Canada and the United Kingdom 14.27
Convention between Canada and France 14.28
Other Statutory Provisions for Foreign Judgments 14.29
a.  Antitrust Judgments 14.29
b.  Certain International Trade Judgments 14.29
€. Judgments for Qil Pollution 14.29
d.  Miscellaneous 14.29
Federal Court Rules 14.30
Summary and Proposals for Reform 1431
Related Legislation App.

Chapter 15.  Arbitration and Recognition and Enforcement of Foreign Arbitral Awards

Introduction 15.1
Federal and Provincial Legislation 15.2
General Principles, 153
a.  Arbitration Agreement 153
b.  Arbitral Procedure 153
¢.  Substantive Rights and Liabilities 153
Enforcement of Arbitration Agreements 154
a.  General Rules 154
b.  Arbitration Agreements Governed by the 1958 New York Convention 15.4
Enforcement of Awards 15.5

(ReL0 Pub.5911)



CANADIAN CONFLICT OF LAws CONTENTS-10

Para.
2 AtCommon Law...........uecuveeeeeeereeersese e 15.5
b.  General Provincial Legislation: Canadian Awards................oooo.ooooooooooooo 15.5
¢.  Special Provincial Legislation: Canadian and Foreign Awards............cuoeereeeveenennnnn, 15.5
A, 1958 NeW YOIK CONVENMMION. ..cocvvvremnervenreeeemesesseenereeesesssssoeesseossssseoseeeeeeeeeeseeseesem 15.5
e.  Foreign Commercial Awards: Ontario 155
f.  Quebec 15.5
International Commercial Arbitration under the UNCITRAL Model Law............oooooooooo 15.6
a.  Scope of Application of Federal and Provincial Legislation.................oooooooooooooooo 15.6
b.  The Arbitration Agreement 15.6
i.  Definition and Form 15.6
ii. Capacity of the Parties 15.6
iii. Autonomy of the Arbitration Agreement 15.6
iv. Law Applicable to the Arbitration Agreement.............. .. 15.6
V. Arbitrability and Scope of the Arbitration Agreement.... 15.6
i. Arbitration Agreements and the Courts........................... 15.6
Vil MESCEILANEOUS .......ccvereereeeraenererescaseeeceeeeeeesssass e oeoeeseesons ... 15.6
viii. Ad Hoc Arbitration 15.6
c.  Conduct of Arbitral Proceedings 15.6
d. Making of Award and Termination of Proceedings 156
e.  Recognition and Enforcement of International Commercial Arbitral Awards .............. 15.6
f. Recognition and Execution of Awards in Quebec... . 15.6

Convention on the Settlement of Investment Disputes between States and
Nationals Of OEr SEALES ..............creereeereeserennssessereesaeseeseeeeenseesesseseessessesesseeee oo eeeeeeeeesseooe 15.7
Free Trade Agreements.................cveuceemureveeernserennnn ettt annesrne 15.8
Related Legislation App.

VOLUME TWO
PART THREE: CHOICE OF LAW
(A) FAMILY LAW
Chapter 16. Marriage

Constitutional Aspects and Sources of Law.................ovoooveoovnveonn, " 16.1
FOIMAl VALY .....ovvveeeeereeeeceeeeeeccrmseesemeee e eseeeessseeeseee s eeeeeeeees s 16.2
Exceptions to the Application of the Lex Loci Celebrationis.. ettt naaren 16.3
a.  Compliance with Lex Loci IMPOSSIDIE .............ooeoeemreeeeeeseeeeeesooeoeeoe oo 16.3
b.  Marriages on Board Merchant SHips................cceeeeveroemmmsesoeosoooeoooeoooeoooooooosoons 16.3

(Rel0 Pub.5911)



CONTENTS-11 TABLE OF CONTENTS

Marriages in Countries under Belligerent Occupation

Imperial Foreign Marriages Act
Quebec

o p o

f.  Marriages Solemnized by Canadian and Foreign Diplomatic and Consular Officers ..

Essential Validity—Capacity and CONSent.............ecveereeeemeeremreerrenen..
Essential Validity—Consanguinity and Affinity, and Public Policy

Non-monogamous Marriages

Effects of Marriage: Quebec
De Facto Unions, Same Sex Marriages and Civil Unions

Jurisdiction of Quebec Courts with Respect to the Effects of Marriage and Civil Union...........

Chapter 17. Matrimonial Causes
Granting Divorces

a.  Legislative Jurisdiction

b.  Judicial Jurisdiction

c.  Parallel Proceedings, Forum Non Conveniens

d.  Applicable Law

e.  Non-monogamous Marriages
Recognizing Divorces

a.  Grounds for Recognizing Foreign Divorces

b.  Extrajudicial Divorces
¢.  Grounds for Refusing to Recognize Foreign Divorces
d.  Finality of the Foreign Decree
e.  Estoppel
Judicial Separations

a.  Judicial Jurisdiction

b.  Applicable Law

¢.  Recognizing Foreign Decrees

Nullity Decrees

a.  Void and Voidable Marriages

b.  Judicial Jurisdiction

c.  Applicable Law
d.  Recognizing Foreign Decrees

e.  Refusing to Recognize a Foreign Decree

Presumption of Death and Dissolution of Marriage
a.  Judicial Jurisdiction

b.  Applicable Law

¢.  Recognizing Foreign Decrees
Dissolution of Civil Unions

a.  Judicial Jurisdiction

Para.

16.3
16.3
16.3

.16.3

164
16.5
16.6
16.7
16.8
16.9

17.1
17.1
171
171
17.1
171
17.2
17.2
172
17.2
17.2
17.2
173
173
173
17.3
17.4
174
174
17.4
174
17.4
17.5
17.5
17.5
17.5
17.6
17.6

(ReLO Pub.5911)



CANADIAN CONFLICT OF LAws CONTENTS-12

Para.
b.  Applicable Law 17.6
c.  Recognizing Foreign Decrees . 17.6
Declarations of Status 17.7
a.  Judicial Jurisdiction : 17.7
b.  Applicable Law 17.7
¢.  Recognizing Foreign Decrees 17.7
Recognition and Enforcement of Civil Judgments with Respect to the Status of
Natural Persons and Matrimonial Matters ................ooovvmeoroovovoeoooo 17.8
Related Legislation App.
Chapter 18.  Custody, Access and Guardianship
Granting Custody and Access Orders 18.1
a.  The Divorce Act and Judicial Jurisdiction 18.1
b.  Transfers of Proceedings 18.1
¢.  Variation Proceedings 18.1
d. Common Law Judicial Jurisdiction cttrrerear bbbt st e et st seasaen 18.1
€. Provincial Legislation and Judicial Jurisdiction 18.1
f.  Applicable Law 18.1
Recognizing and Enforcing Custody and Access Orders 18.2
a.  The Divorce Act 18.2
b. The Common Law 182
¢.  Provincial Legislation 18.2
Convention on the Civil Aspects of International Child Abduction 18.3
Guardianship Orders.... 184
a. Local Appointments...........ceveeeveeeomeecemeererrennnn., 18.4
b.  Applicable Law ..18.4
c.  Foreign Appointments 184
G QUEDLE ..ot cestsscceeeneensssanese s e sessesseeeseseeteesesseseseseeeseeseeeeeeseeeeneees oo 18.4
Chapter 19.  Support Obligations
Support Orders in Divorce Proceedings....... 19.1
A APPLCADIE LaW ..o e 19.1
b.  Variation, Rescission and Confirmation of Canadian Orders 19.1
Support Apart from Divorce: Granting Support Orders......cvvueeereeceeerereeeeeeeeeeesses e 19.2
a.  Provincial Legislative Regimes.................. ettt tea e st sareee 19.2
Do TEIMNS .ottt coseeseesesee s e 19.2
€. Making Provisional OTdErs ...........ccvuummmeererureriemneieeeeeesseeessosee oo eoeeoeseoeeoeeseee 19.2
d. Confirming ProviSional OTdErS ..............uevevecemmeemseeerevemeseeeessooseeoessooeooeeoeeeesssoesoseee 19.2
€. Making Final OTers ............ocecumrrrormmereereeieceeeeseeeeeeesee oo eoeoeeeeeeseeeeeen 19.2
£, Proving FOreign Law..........ccoccceommermuoemssuoenieeeseeceroseeesee e ceee oo oeooeesoeoeseeesss s 19.2

(Rel0 Pub.5911)



CONTENTS-13

Quebec

Quebec

Paternity

TABLE OF CONTENTS

Para.
Enforcing Support Orders 193
a.  Registering Final Orders 193
Varying and Appealing Support Orders 194
a.  Varying Support Orders 194
b.  Appealing Support Orders.........cooovemrrererreernn 194
¢.  Other Procedural Issues 194
Convention between Canada and France 195
19.6
a.  Principal Demand 19.6
i Jurisdiction and Review of Support Orders 19.6
ii. Applicable Law 19.6
iii. Recognition and Execution of Foreign Decisions 19.6
b.  Accessory Demand 19.6
i.  Jurisdiction and Review of Support Orders 19.6
ii. Applicable Law 19.6
iii. Recognition and Execution of Foreign Decisions 19.6
c.  Reciprocal Enforcement of Maintenance Orders 19.6
d.  Entente between France and Quebec 19.6

Chapter 20.  Legitimacy, Legitimation, Adoption and Determination of Paternity
Historical Background: Legitimacy and Legitimation 20.1
Equal Status of Children 20.2
Legitimacy and Succession 203
204
a.  Jurisdiction of Quebec Authorities 204
b.  Applicable Law 204
c.  Effects of Filiation 204
d.  Recognition and Execution of Foreign Decisions 204
Adoption: Jurisdiction and Choice of Law 205
Extraprovincial and Intemational Adoptions 20.6
Convention on Protection of Children and Cooperation in Respect of Intercountry Adoption ............ 20.7
208

Chapter 21. Mental Incompetence

Jurisdiction and Choice of Law 21.1
Foreign Representatives 212
213

Quebec

(Rel.0 Pub.5911)



CANADIAN CoONFLICT OF LAWS CONTENTS-14

Para.
(B) PROPERTY

Chapter 22.  Nature and Situs of Property

Immovable and Movable Property 22.1
a.  Characterization and Terminology 22.1
b. Immovables 22.1
€ MOVADIES oottt eeeeses e ee oo e s 221

Situs of Property 222
& SIMPIE CONLACE DEDLS .........eceoceeeecmreremensraeestseseencseseeseeseeessssseees s s e eeeseeees oo 222
b.  Specialty Debts 222
€. Securities Transferable by Delivery .. 222
d.  Securities Not Transferable by Delivery 222
e.  Property for Which Title Depends on Registration 222
f.  Interests under a Trust 222
g.  Ships 222
h.  Domain Names 222

Chapter 23. Immovables

Jurisdiction over Immovables 23.1
a.  Foreign Immovables 23.1
b.  Equitable JUriSAiCHON 1t PErSONAM...........e..eveoeeeeeeeeeeeeeeeeeeeeeeeeeseoeeeoeseooeoeoeeoeeoeooeoen 23.1

APDHCADIE LaW.....oou.eeceneeeeereet et ea e sees e 232

Uniform Transboundary Pollution Reciprocal Access Act ............... 233

Related Legislation App.

Chapter 24. Movables

Particular Kinds of Property 24.1
a.  Tangibles 24.1
b.  Negotiable Instruments and Documents of Title....... 24.1
¢.  Intangibles 24.1
d.  Intellectual Property . 24.1
e.  Cultural Property............ocecevurmnen.... 24.1
f.  Quebec

Particular Kinds of Transfers
a  Pledges....cccccoommeeeriiiienne.
b.  Conditional Sales and Chattel Mortgages ............coo.ovovoevvon.on.... 24.2
c.  Stoppage In Transitu

Secured Transactions.

a.  Perfecting the Security Interest Locally
b.  Security Interests Perfected Elsewhere

(Rel0 Pub.5911)



CONTENTS-15 TABLE OF CONTENTS

Para.
¢.  Right to Revendicate or Repossess 243
d.  Goods to Be Kept in Another Jurisdiction 243
e.  Intangibles, Mobile Goods and Non-possessory Security INterests.........co.ovuvrvnrenn.n. 243
f.  Procedure and Substance 24.3
2. Quebec: MOVADIE SECUMHES...v.vmererrerereeeesrsceetecmeeeeee e seeeevese s e s eeseees e sesessen .243
h.  Aircraft 243
i.  UNIDROIT Proposals for Mobile Equipment and Aircraft 243
Related Legislation App.
Chapter 25. Matrimonial Property
Choice of Law Issues 25.1
a.  Legislative Regimes 25.1
b.  The Significance of a Domestic Contract 251
¢.  Proposed Uniform Legislation 25.1
In the Absence of a Domestic Contract 252
a.  British Columbia and Saskatchewan 252
b.  Alberta, Manitoba and New Brunswick 252
¢.  Newfoundland, Nova Scotia and Yukon 25.2
d.  Ontario and Prince Edward Island 252
e. Quebec 252
Where There Is a Domestic Contract - 253
a.  Statutory Choice of Law Rules 253
b.  Capacity 253
¢.  Formal Validity 253
d. Movables 253
€. Immovables 253
f.  Proper Law 253
g.  Giving Effect to a Domestic Contract 253
h.  Mandatory Rules and Public Policy 253
i.  Variation of a Domestic Contract 2532
j- Quebec .. 253
Mutability: Quebec 254
Jurisdiction of Quebec Courts 25.5
Chapter 26.  Estates Administration
General Considerations 26.1
a.  Applicable Law 26.1
b.  Administration Actions.. 26.1
Locally Appointed Representatives 26.2
a.  Jurisdiction of Canadian Common Law Courts to Appoint Representatives................. 26.2

(RelO Pub.5911)



CANADIAN CONFLICT OF LAws CONTENTS-16

Para.

b.  Effect of Provincial Grant........... 26.2

¢.  Collection of Assets . 262

d.  Payment of Debts .26.2

e.  Distribution and Handing Over of Net Assets 26.2

f.  Undue Depletion of Estates 26.2

Representatives APPOINted BISEWEre...........uuuuuuuurorereoveeoveeeeeneeeeesseeeeoseoeeeeseeoeooeeooseooseeoosoeooeo e 26.3

a.  Resealing Foreign Grants et e e st e s et s ee st seearenesenn 26.3

b.  Actions by Foreign Personal Representatives 26.3

€. Actions against Foreign Personal Representatives............. 26.3

Quebec: Administration and Liquidation of Successions 264
Chapter 27. Succession

Jurisdiction 27.1

a.  Canadian Courts 27.1

b.  Foreign Courts .27.1

Applicable Law 272

a.  General Rules 272

b.  Renvoi 27.2

¢.  Time Factor 27.2

d.  Bona Vacantia and Escheat 272

Intestate Succession 273

TeStAMENLATY SUCCESSION.....vucevve.c.ceveececeeenenssssmsssmmmmsnseessossssseesseeesssseeess oo s oo eoeeosoeeesesoeesosseee 274

a.  Capacity 274

b.  Formal Validity at Common Law 274

¢.  Statutory Provisions 274

d. International Wills 274

€. COonStrUCtON. ....cucureerereeeeceeeereereserenan 274

f.  Material or Essential Validity........... 274

B EICHOM ettt eeeeeeee e seeeseeeeseeeeeeee 274

h.  Testamentary Revocation 274

i.  Revocation by Marriage, Divorce or Annulment 274

Testamentary Power of Appointment.

B CAPACIEY oottt
b.  Formal Validity.......o...eoveoveereeereeoeoesoooo
€. COonStIUCHON. ....ceeeeceeceeeeeeee oo

d.  Material or Essential Validity

€ REVOCALION ...t

1988 Hague Convention on the Law Applicable to Succession to the
Estates of Deceased Persons...............ecuueeveeeeeveeseenreoesroeooeeooo oo

(RelLO Pub.5911)



CONTENTS-17 TABLE OF CONTENTS

Para.
Chapter 28. Trusts
Introduction 28.1
Common Law Rules for Trusts of Movables 28.2
a.  Validity of Testamentary Trusts 28.2
b.  Validity of Inter Vivos Trusts 282
¢.  Construction 28.2
d.  Administration 282
€.  Restraints on Alienation of Beneficial Interests 28.2
Common Law Rules for Trusts of Immovables 28.3
a.  Validity 28.3
b.  Construction 28.3
¢.  Administration 28.3
d.  Restraints on Alienation of Beneficial Interests 28.3
Hague Convention on the Law Applicable to Trusts and on Their Recognition 284
a.  Matters Excluded 284
b.  Applicable Law 284
¢.  Recognition 284
d.  Mandatory Rules—Public Policy 284
Legislative Regimes outside the Convention 28.5
Quebec 28.6
Constructive Trusts 28.7
a,  Common Law Choice of Law Rule 28.7
b.  Convention Choice of Law Rule 28.7
Variation of Trusts 28.8
(C) BANKRUPTCY, INSOLVENCY AND FOREIGN CORPORATION S
Chapter 29. Bankruptcy and Insolvency
Background 29.1
Jurisdiction 292
A Creditors’ PELitiOnS...........cccrvevuermmerveererseecesssemeseeseeeeesesssoees e eeos e oeeeos e e 29.2
b.  Debtors’ Petitions 29.2
Applicable Law. 29.3
Effects of Canadian Adjudication .294
a.  Asan Assignment of Property 294
b.  The Hotchpotch Rule 294
C. ASaDISCharge Of DEDES..........ovuurrveerevvenerese s ceeeeeseeeessssesss s eess e eeeeeenee oo s oo 294
Effects of Foreign Adjudications 29.5
a.  English Adjudications 29.5
b.  Adjudications in Other COUNLIES .............veveceeeeeeeneeneseeseesseeeeesesoesoeoeoeoeoeoeeoeoeeeess oo 29.5

(ReL0 Pub.5911)



.CONTENTS-18

CANADIAN CONFLICT OF LAWS
Para.
¢.  Foreign Discharges.........c..covueeueieeceevmseeeesreeseseesresnesrss 29.5
International Cooperation 29.6
Rate of EXCHANGE ......vvueeeeeceeneeeeieeeeeeeee s eeees et 29.7
Judicially Supervised Arrangements .29.8
a.  Supervised in Canada 29.8
b.  Supervised in Other Countries . 29.8
Chapter 30. Foreign Corporations
Status, Powers, Domicile, Residence and Nationality 30.1
Changes in Status: Amalgamation, Dissolution and Winding-Up 30.2
a.  Amalgamation 30.2
b.  Continuance and Dissolution............ 302
c.  Foreign Resident Corporations ...30.2
d.  Winding-Up 302
Carrying on Business: Registration, and Limitations on Activities ...... ..30.3
a4 Registration.....ccoooemeeroecuveercreeeeeereee s, 30.3
b.  Special Limitations... 30.3
(D) OBLIGATIONS
Chapter 31. Contracts
Introduction .. 31.1
2. Policy Considerations...........c.c.eeeueveeeeiveceneeeessessressserses 31.1
L 1 o o OO OO Oo O 31.1
Determining the GOVEIMING LaW ............urvveeevuneeeesiommneseneeeeeeeessoesssoess s seeeeoseoeeeeeeeseees e 31.2
a.  Express Choice.......... 31.2
b.  Incorporation by Reference, the Time BIement.............oeeevvuevveeooveeooeoooooeoeoooooo 31.2
c.  No Express Chaice.......... ettt aans 31.2
d.  Proper Law of the Contract............coeweeeeerverrerrerreenernnn. 312
e.  Presumptions.............ccoeeeeenan..... 312
f.  System of Law and Renwvoi.................... 31.2
g Quebec.................... w312
Applying the GOVEIMING AW .......ovvveemrerieeeeieteceeeeeoeeeeeeseeeeses s oo oo eeoeeeeeeeesessoeen 31.3
a.  Essential Validity............ 313
b, INtErpretation.........oeeeeuceeeeeeeeseeeeeeeeeseeseesenos . 313
C. Effect On Third Parties ........oc.ovvuieeerecuc e eeneeeeseeeeesessees e eoeeeoeseeeesees e 313
d.
e.

(RelO Pub.5911)



CONTENTS-19 TABLE OF CONTENTS

Para.
2. Dépegage 314
b.  Formation 314
¢.  Formal Validity 314
d.  Capacity 314
Mandatory Laws and Mandatory Choice of Law Rules ..3L5
a.  Bills of Exchange Act 315
b.  Canada Shipping Act 315
c.  Frustrated Contracts Act, Insurance Act 315
d.  Carriage by Air Act, Carriage of Goods by Water Act 315
e.  Exchange Control Legislation 315
f.  International Sale of Goods Act 315
g. Rome Convention 31.5
Ilegality. 31.6
a.  Illegality by the Proper Law 316
b.  Illegality by the Place of Contracting 316
¢.  Illegality by the Place of Performance 316
d.  Ilegality by the Law of the Forum—Public Policy 316
¢.  Gambling Debts 316
Contract Remedies 31.7
a.  Nature of the Remedy 31.7
b.  Remoteness, Measure of Damages 31.7
¢.  Liability to Pay Interest 31.7
Particular Contracts 31.8
a.  Agency Contracts 31.8
b.  Insurance Contracts 31.8
¢.  Letters of Credit 31.8
d.  International Contracts of Employment 318
e.  Maritime Contracts 31.8
f.  Sale Contracts: Quebec 318
g.  Consumer Contracts: Quebec 31.8
Chapter 32.  Unjust Enrichment
The Law of the Obligation to Make Restitution 321
Quebec 322
Chapter 33. Negotiable Instruments
The Single Law and the Several Laws Principles 331
The Bills of Exchange Act 33.2
a.  Formal Validity 332
b.  Interpretation 332

(Rel0 Pub.5911)



CANADIAN CONFLICT OF LAWS CONTENTS-20

Para.
¢.  Duties of the Holder....... 33.2
d.  Rate of Exchange ..... 33.2
€.  Maturity 33.2
Matters Governed by the Common Law 333
a.  Capacity ..... 333
b.  Essential Validity 333
o DHSCRAIZE .ottt seeees oo seeeeseeeee 333
d.  Transfer 333
€. Damages for Dishonour 333
B TDMEIESE...ooroeeeeeereeerstsesteessmssssseaensseeessss s ssssssssssesesssseseesssessseeeesees s eeeeeeseessesooeee 333
1988 United Nations Convention on International Bills of Exchange and International
Promissory Notes....... 334
Chapter 34.  Foreign Currency Obligations
General PrinCiple ........cuveeeceeeeeeeeeeresesreeeeeonon. 34.1
Money of Account 342
a.  Determining the Money of Account 342
b.  Principle of Nominalism 34.2
c.  Revalorization of Debts 342
d.  Gold Clauses 342
MODEY Of PAYMENL.......couvumvvnnreneeseseenesecseesssersresssssesss e eeeeeeseeessessssesssssssssesseeseeeeeeeoseoeseeesesesee 343
a. Discharge of Foreign Currency Obligations................ovvveeeoveoveoooooooooooooo 343
b.  Rate of Exchange et b s et ettt et s s s s nsas e e e st smee e et e seeeemnsa 343
Exchange Control LEGiSIAtoN .............ceuueeeeeemmssreeenees e eeeeeseeeseeeesmmssssssssssssssesosososssees oo 344
Chapter 35. Torts
Jurisdiction in Torts........ 35.1
Characterization 35.2
Choice of Law: Theories and Methods 353
The English Common Law Choice of LaW RUIE .......vovevvveeeeeeeeeoeeemeeeereoeeoeooosoooooooo 354
The Emergence of a Canadian Rule 355
Exceptions to the Application of the Lex Loci Delicti ..... 35.6
Scope of the General Rule.............ceveererrreen... 35.7
Place of Tort
Particular Torts .
a.  Maritime TOrts .......ccvveoreneeeeeeeeeeeeessen 359
b.  Torts in Aircraft . .359
c.  Statutory Provisions Dealing with Motor Vehicle Accidents.............................. 359
d.  International Convention on Traffic ACCIAENLS .............eervvvvvoveoeereeoooooooooo 359
e.  Consumer Product Liability and Securities Legislation: Statutory Rules...................... 359
f.  Intellectual Property Rights

(ReLO Pub.5911)



CONTENTS-21 TABLE OF CONTENTS

Para.

g Workers’ Compensation SCREMMES............u.cvesomeemeremmeeeasemeeesme e seeoeseoeooeeeeoeeeeeeesesee 359

h.  Transnational Human Rights Torts 359

i.  Violation of Competition Laws 359
Page

Index INDEX-1
Filing Record FILING-1
Filing Instructions FILING INS-1

[The next page is CASES-1]

(RelO Pub.5911)



