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Qu’estce qu’un Etat étranger?
La Cour supréme du Canada refuse
dese prononcermalgrélintervention
du procureur général
La Cour supréme du Canada arefusé
“d’accorderlapermission d’enappeler
d’une décision rendue par la Cour
d’appel de I'Ontario a I'effet que la
Bank of New York et les Services de
douanes des Etats-Unis bénéficient
d’une immunité a ’encontre d’une
action en dommages intéréts pour
‘déclaration inexacte faite avec
‘négligence et pour dol et
séquestration. Les plaignants, un
‘homme d’affaires canadien et ses en-
fants, ont invoqué en premiére in-
stance le fait que les défendeurs
avaient participé a une opération
~d’infiltration au Canada destinée a
“appliquer un réglement en matiére
d’exportation de la législation
canadienne sur I'immunité de I'Etat
intitulée la Loi de 1982 sur Uimmunité
des Etats. Dans cette décision, on avait
invoqué I'exception au principe de
Pimmunité en raison d'une activité
commerciale prévue al'article 5 de la
Loi. La cause Walker, quant a elle,
examine la définition d' "état
étranger” énoncée a l'article 2 et a
I'exception pourblessurescorporelles
prévue a l'article 6 de la Loi.

Dans I'affaire Walker, le procureur
général du Canadaa pris une mesure
inusitée en requérant une
autorisation d’intervenir au soutien
de la requéte en autorisation
d’interjeter appel, plutdt que de de-
mander I'autorisation d’intervenir,
comme c’est généralement le cas,
aprés que l'autorisation a été
accordée. LaCoursupréme aaccordé
Pautorisation au procureur général.
Sur le fond, le procureur général
conteste le point de vue du tribunal
de I'Ontario 4 I'effet'que la banque

Immunity for Extraterritorial Enforcement
Measures in Canada: The Supreme
Court Declines to Decide

Janet Walker'

n August 25, 1994, the Su-

preme Courtof Canada de-

nied leave to appeal the

Ontario Court of Appeal
decision in Walkerv. Bank of New York.?
Ordinarily, this would be an entirely
unremarkable event. Civil appeals to
Canada’s highest court cannot be
heard without its leave and every year
the Court declines far more applica-
tions than it grants. Its traditional
criteria for granting leave are strict
and it releases its rulings on leave
applicationswithoutreasons. Accord-
ingly, while the success of a leave
application isnot an indication of the
Court’s view of the correctness of the
decision below, the Court’s refusal to
hear an appeal ordinarily signifies
that the Court did not feel that the
appeal raised issues of sufficient pub-
licornationalimportance to be heard
by it.

Ordinarily this would be the case.
However, there was nothing ordinary
about this particular case on appeal
and the decision to deny leave to
appeal has brought the relationship
between the judiciary and the execu-

tive branch of the Canadian govern-

ment on issues of international law
and policy to a truly extraordinary
juncture. This article considers the
more unusual features of the appeal
and the action quashed by the Court’s
denial of leave to appeal, the current

uncertainty in the law and the practi-
cal implications of the present state
of the law for persons in Canada.

The appeal and the
intervention that weren’t

Pending leave, the governments of
Canada and the United States were
prepared to square off on key ques-
tions relating to the definition of a
foreign state for the purposes of im-
munity and whether U.S. agents con-
ducting sting operations in Canada
should be shielded from suit by the
State Immumity Act (“SIA”)®. The pros-
pect of two governments making
opposing submissions in a matter
before the Supreme Courtwasall the
more remarkable in that the debate
centred on the interpretation of the
SIA, a statute designed to ensure that
inter-governmental disputes are re-
solved through diplomatic channels
by keeping them out of the courts.

Although not a party to the suit, the
Attorney General of Canada had ob-
tained leave to intervene to oppose
the granting of immunity.* The At-
torney General’s position lent sup-
port to the plaintiffs’ argument that
neither the Bank of New York de-
fendants nor the U.S. Customs Serv-
ice and Justice Department defend-
ants should be granted immunity
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under the legislation. According to
the Memorandum of Argument filed
by the Bank defendantsin opposition
to the Attorney General’s interven-
tion application, leave to intervene at
this early stage (i¢, before leave to
appeal has been granted) is a rarity.5

By seeking leave to intervene at this
stage, the Attorney General demon-
strated the Canadian Government’s
interestboth in assisting in the proper
interpretation of the Act and in hav-
ing the Supreme Court pronounce
on this particular case. In his Applica-
tion, the Attorney-General noted the
Government’s concern that the deci-
sion of the Court of Appeal appeared
to narrow the availability of civil rem-
edies against foreign governments
rather than broaden them asintended
by the legislation:

... the Attorney General would
endeavour to demonstrate to
this Court ... [the] apparent
inconsistency of the decision
sought to be appealed with the
underlying purpose of the stat-
ute. ... [producing] the inevita-
bleresult that Canadianswould
have less protection against for-
eign governments and their
agents which operate in this
country

Once he had been granted leave to
intervene, the Attorney General went
on to argue in support of the plain-
tiffs’ application for leave to appeal
that “such a fundamental change in
the nature of the law, and such an
obvious departure from what the leg-
islators were apparently seeking to
accomplish, should only come at the
hands of this Court.”

With respect to the Attorney Gener-
al’s distinct interest in the matter, he
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had stated in his application that “[i]t
is he who will have to decide whether
to propose an amendment to the Act
if the judgment of the court below

-should be permitted to stand”.® Pro-

posals to amend the SIA differ from
those to amend other federal legisla-
tion because s. 15 of the SIA provides
for further restriction of the
immunitiesavailable under the SIA by
order in council where they would
exceed the level accorded by the for-
eign state.” The decision of the Su-
preme Court of Canada to allow the
ruling below granting immunity to
stand may prompt the Secretary of
State for External Affairs (now “For-
eign Affairs”) to form the opinion
that the immunity provided by the Act
exceeds the immunity accorded for-
eign states by the United States. This
opinion would form the basis for a
recommendation that an order in
council be passed to restrict further
the immunity available.

The existence of such a provision
suggests that the refusal to grantleave
indicated the Supreme Court’s incli-
nation to defer to the executive the
determination of its jurisdiction in
cases such as this. After all, had the
Court wished to resolve the question
ofimmunityitself, either for oragainst
the plaintiffs, it would have granted
leave and rendered a decision.’® A
carefully reasoned decision of Cana-
da’shighestcourttouphold the Court
of Appeal ruling granting immunity
may have been a formidable impedi-
ment to an order in council denying
immunity; in the present situation,
no such impediment exists to prevent
the Government of Canada from tak-
ing action to give effect to the inter-
ests expressed by it as interventor in
the application for leave to appeal.

While it may have seemed surprising
for the federal government to take an
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devientun “agentde I'Etat étranger”
a des fins d’'immunité en aidant les -
officiers des douanes américaines a
fournir de faux renseignements a
propos des actes commis de bonne -
foi par des agents d’infiltration et de
leurs projets de transactions factices. -
La question en litige ‘est
I'interprétation qu’adonnéelaCour
d’appel de I'Ontario a I’expression

“Etat étranger” dans la Loi et plus

précisément,dansson ensemble. Car
cette interprétation entraineraitune
protection moins importante pour
les Canadiens lorsqu'’ils veulent con-
tester les actes commis par des
gouvernements étrangers faisant
affaires au Canada.

L’appel interjeté i propos de
I'immunité accordée au Service des
douanes américain et i ses
employé (e)s concerne I'exception &
Pimmunité - pour blessures
corporelles, -laquelle est rarement
invoquée et permet d’intenter des
procédures relatives a des blessures
corporelles qui surviennent sur le
territoire canadien. La Cour d’appel
a statué que le plaignant n’avait pas
€té blessé au Canada au moment ot
les défendeurs I'avaient induit en
erreur et mis dans un avion de ligne
commerciale affrété a destination
des EtatsUnis, mais plutot par la
suite lorsque I'avion a atterri & New
York et qu’ils I'ont officiellement
arreté. La Cour supréme du Canada
avait donc été chargée de réévaluer
les conclusions susmentionnées,
lesquelles n’autorisaient pas les
plaignantsdintenter une action. Les
plaignants avaient soutenu que le
fait de laisser les Canadiens faire
affaires a I'étranger sans les mettre &
I’abri des prétentions
extraterritoriales des politiques de
gouvernements étrangers est
contraire tant a P'objectif qu’a la

“portée de la législation canadienne

sur I'immunité actuellement en.
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vigueur et au droit antérieurement
établi.

11 faut, a I’évidence, résoudre ce
probléme. Le ministére des Affaires
extérieures étudie actuellement un
décret pris conformément a article
15 de la Loi, lequel conférerait aux
plaignants dans la situation évoquée
dans I'arrét Walker un droit d’action
dans des cas de ce type.

active interest in the judicial determi-
nation of the availability of a civil
remedy for individuals against for-
eign states, itis not entirely surprising
that the Court first wished to hear the
views of the Government of Canadaas
intervenor and then acted effectively
to defer the final resolution of the
question of immunity to the execu-
tive. After all, the SIA was passed to
rationalize the exercise of court juris-
diction in relation to the acts of for-
eign governments affecting persons
in Canada. The SIA limited the in-
stances in which persons in Canada
would be denied access to civil rem-
edies to those occasions when the
legislatorsregarded the government’s
conduct of foreign affairs as requir-
ing it. Since the courts are primarily
domestic institutions, it cannot be
said that they curtail their jurisdiction
in favour of foreign governments as
defendants, but only that they do so
in favour of their own government’s
conduct of foreign affairs with those
governments. The federal govern-
mentisnotonly the promulgator and
administrator of the SIA, then, but
also the principal beneficiary. Ac-
cordingly, when the government ex-
presses a particular interest in the
resolution of a difficult question of
immunity, especiallywhenitsaysthere
isno need to interpret the Actso as to
deprive Canadians of access to the
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courts, it is not surprising to find the
Supreme Courtresponding in such a
way as to turn the entire matter over to
the executive.

The underlying claim

The underlying claim is as intriguing
as the motion to have it dismissed for
lack of jurisdiction." The plaintiffs, a
Toronto-area business broker,
Kenneth Walker, and his three chil-
dren claimed damages against the
U.S. Customs Service, the Bank of
New York and their employees alleg-
ing that the defendants participated
in therandom ensnaring of Mr. Walker
in an undercover operation involving
a U.S. export regulation intended to
apply only to Americans.

According to the pleadings'?, Mr.
Walker tried to verify the bona fides of
the New York “business persons” (un-
dercover Customs agents) seeking
chrome-plated ceremonial pistols for
a purchaser in Ecuador® by vetting
their bank references first with the
branch-level account officer and sub-
sequentlywith a senior vice-president
of the Bank of New York. He in-
formed the Bank of the details of the
transaction and related his concerns
regarding its compliance with the
regulations. The Bank undertook to
conductan investigation into the law-
fulness of the transaction and their
clients’ dealings in general and in-
form him of anything that might ad-
versely affect his participation in the
purchase. Transcripts of telephone
conversations' reveal that the Bank
was then persuaded by the Customs
agents to keep Mr. Walker in the dark
about the true identity of its “corpo-
rate clients” and the fictitious pur-
chase they proposed. Relying on the
Bank’s false assurances and other
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deceptions of the Customs agents,
Mr. Walker accepted a plane ticket
from the agents for a direct flight to
the Bahamas to meet the purchaser
and satisfy himself of the legitimacy of
the transaction. The agents surrepti-
tiously routed him through New York
and were waiting to arrest him when
he changed planes at La Guardia Air-
port.’®

The courts below

The Walkers sued both the Bank and
U.S. Customsfordeceiving and falsely
imprisoning Mr. Walker'® and the
defendants moved in the General
Division to have the suit dismissed on
the bases that they were immune and
thathe was re-litigating the American
criminal proceedings. The Court
considered the threshold issue of the
Bank defendants’ eligibility to claim
immunity under the SIA as an agency
of the U.S. government.!” Rejecting
the argument that it was sufficient
that the Bank’s employees had acted
at the behest of the Customs agents,
the Courtruled thatan ongoing insti-
tutionalized relationship between the
entity in question and the foreign
state was required. The Court noted
that no authority had been shown for
the proposition that “ad hocassistance
to a foreign government served to
transform an individual or private
corporationintoagovernmentagency
for the purposes of state immunity”.'3
The Bank defendants were ineligible
to claim immunity.

Turning to the Government Defend-
ants, whom the plaintiffs had con-
ceded were eligible to claim immu-
nity, the Court considered whether
the injury exception found in s. 6 of
the SIA" applied to permit suit. The
injury exception denies immunity ¢n-
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ter aliain any proceedings that relate
to personal injury that occurs in
Canada. Therefore, the Court exam-
ined the pleadings to determine
whether a personal injury had oc-
curredin Canada. Withrespectto the
allegation of deceit, it found that,
despite thelack ofa physical presence
of the defendants in Canada, the de-
ceitoccurred when the plaintiffacted
upon the misrepresentations of the
defendants and that “[t]hey were
made by telephone calls to Mr. Walker
in Canada from the United States,
with the intent that they be acted
upon in Canada and, in fact, they
were acted upon in Canada.”®

In an expedited appeal to the Court
of Appeal for Ontario, the Court re-
versed the General Division rulings
and granted immunity to both the
bank and government defendants.
The Court found that “the use of the
broad word “organ’ in the [SIA] ...
indicates the intention of parliament
to protectindividuals and institutions
who act at the request of a foreign
state in situations where that state
would enjoy immunity.”® In this re-
gard, the Court of Appeal adopted a
novel, functional approach to the
question, diverging from the tradi-
tional method of determining agency
status by analyzing factors that would
indicate the inherent nature of the
relationship such as incorporation,
the publicissuance of shares, the com-
position of the corporate executive,
independence of policy-making and
daily operations.?

Having found the bank and govern-
ment defendants both entitled to
claim immunity, the Court consid-
ered whether the action fell within
the injury exception because it re-
lated to “personal injury ... that oc-
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curred in Canada”. It found that the
term “personal injury” was broad
enough to encompassmental distress,
but
... the facts are that he got on
the plane at Pearson Interna-
tional Airport of his own free
will (albeit encouraged by the
false representation of the
American customs officials) ...
[and ifhe] suffered mental dis-
tress, emotional upset, or false
imprisonment ... he did not
suffer those injuriesin Canada,
but in the U.S. Consequently,
all of the appellants enjoy the
protection of the [SIA].#

The Court found that the claim did
not satisfy the geographical require-
ments of the exception and could not
proceed. Both the bank and govern-
ment defendants were immune from
civil suit in Canada.

Questions proposed for the
Supreme Court of Canada

In their application for leave to ap-
peal to the Supreme Court, the plain-
tiffssoughtto direct the Court’satten-
tion on two aspects of the SIA that
remain to be examined by it: the
definition of “agencyofaforeign state”
and thus the scope of the entities
entitled to claim immunity as part of
a “foreign state”, and the operation of
the s. 6 injury exception.?*

The agency question is significant in
a practical sense because it defines

the scope of the grant of immunityin .

terms of the kinds of entities eligible
to be included in the S/A definition of
“foreign state”. Asnoted by the Attor-
ney General:®

For example, on the approach

of the courtbelow, itseems that
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in this case officials of the Gov-
ernment of the United States
could have solicited the assist-
ance of employees of a Cana-
dian Bank, asking them to per-
form the same acts done by the
employees of the Bank of New
York, and the Canadian Bank
and its employees would have
enjoyed the same statutory im-
munity as was accorded to the
American corporation and its
employees.

"This possibility has become quite real
in recent developments to American
criminal proceedings against Alan
Eagleson where a U.S. Court ordered
Labatt’s,a Canadian company, towith-
hold payment of some $374,500. to
Mr. Eagleson pending the resolution
of the U.S. charges.®® Following the
reasoning of the Court of Appeal in
the Walker case, Labatt’s could com-
ply with the order if it wished to do so
withoutfear of suitfrom Mr. Eagleson
since itwould be immune as an agent
of a foreign state.

The agency question was also signifi-
cant in a doctrinal sense in that it cut
to the heart of the distinction be-
tween the competing underlying theo-
ries of immunity. Scholars studying
the development of the doctrine of
state immunity in the common law
dubbed the two predominant theo-
riesofimmunity the “absolute theory”
and the “restrictive theory”. The abso-
lute theory, which gained preemi-
nence in the 1800’s with the decision
of the U.S. Supreme Court in The
Schooner Exchange v. MFaddon,* and
maintained itsforce for overa century
as demonstrated in the 1938 decision
ofthe House of Lordsin The Christina®,
focused judicial inquiry on the iden-
tity of the parties before the Court.

“
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Once a defendant was found to be a
sovereign, the court would decline to
hear a case on the theory that the
business of sovereigns is best resolved
between sovereigns and not through
Jjudicial intervention.

Gradually, itwas realized that this sort
of inquiry was not entirely satisfac-
tory.® It missed the mark in cases
where local plaintiffswere engagedin
trade with the agencies of states that
had different economic and political
structures. While a defendant might
nominally be part of the foreign state
insuch a case, the disputes were unre-
lated to the solemn activities thatwere
the proper subject of diplomatic ne-
gotiations; and the inability to seek
Jjudicial enforcement of contractual
claimsimpaired commercialrelations.
This was especially true in cases in-
volving trading activities with states
that had economic or political struc-
tures that maximized governmental
intervention in the economy such as
communist or socialist countries.
Moreover, in countries in which the
governments had traditionally re-
frained from involvement in the
economy, such intervention was be-
coming increasingly commonplace.
As aresult, courts became less willing
to rely only on a formal analysis of the
status of the defendant in any given
case and the immunityinquiry turned
to the context of the events giving rise
to the dispute to determine through
a functional analysis whether the sub-
jectmatter of the dispute was one that
was properly aired in the courts. In
short, the focus of the inquiry shifted
from asking whothe defendantwas to
what the dispute was about.

Also at this time, the advent of the
executive certificate resolved ques-
tions of whether or not a defendant
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was to be regarded as a foreign state.
This obviated much of any residual
doubt remaining on the eligibility of
a defendant to claim immunity. Ac-
cordingly, the change in approach to
the analysis of immunity entitlement
came to be regarded as a fundamen-
tal shift from one competing “theory”
to another. Confusingly, the names
of the theories — “absolute” and “re-
strictive” also implied a linear reduc-
tion in the availability of immunity.

All of this would suggest that the
threshold question of the status of the
defendant had ceased to be a ques-
tion to be resolved by the courts. In
terms of the structure of the Cana-
dian Act, this would mean that de-
spite the existence of definitions in
SIAss. 2 of the entities eligible to claim
immunity, judicial analysis of any claim
toimmunitywould begin instead with
the exceptions in SIAss. 4-8 and a
determination of whether the plain-
tiff could sue in spite of the defend-
ant’s prima facieentitlement to immu-
nity. Put another way, the characteri-
zation of the change in the law as one
of ashift between underlying theories
suggested that the functional analysis
had replaced the traditional formal
analysis rather than merely supple-
menting it.

In considering whether this is so, it is
acknowledged that plaintiffs are gen-
erally sufficiently well advised nowa-
days to know in advance whether the
defendant is or is not a foreign state
and therefore entitled to claim im-
munity; and since suits thatarise from
the commercial activities of the for-

eign state and its agencies are permit-'

ted when theyfall within the commer-
cial activity exception, the threshold
question of the status of the defend-
ant rarely arises as a discrete issue.
Stll, while executive certificates are

Vol. 1 No.1

available to resolve doubts about the
legitimacy of a defendant’s claim to
be a foreign state, no such mecha-
nism for executive guidance exists in
the case of defendants claiming to be
agencies of foreign states.

Isit then to be assumed that an entity
is an agency of a foreign state simply
because it claims to be? While it is
doubtful that Canadian courts would
feel bound by such self-serving asser-
tions, what if the entity claims to have
acted in response to a request for
assistance by the foreign state? In
other words, what if the entity acted as
an agent even if it had no formal or
institutional ties to the foreign state
that would otherwise qualify it as an
“agency™ Are the courts to deter-
mine whether to grantimmunity on a
purelyfunctional basis, orshould they,
in cases where the institutional rela-
tionship is not obvious, examine the
nature of the ongoing relationship to
determine whether the entity “is an
organ of the foreign state”?

Surprisingly enough, the question
does not appear to have arisen. In
virtually every case that has addressed
the point, the organic or institutional
relationship with the foreign state has
been clear and it has been the nature
of the relationship in the particular
context giving rise to the action that
has been at issue.® Typically, the
entity is a Crown corporation® or
some other legal entity with some
measure of independence from gov-
ernment, and it is the degree of that
independence with respect to the
activities in question that is at issue.
Moreover, the courts had never be-
fore considered a case in which the
damages resulted from an “agent’s”
false representations that his or her
principal was not a foreign state.*
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Given the nature of thejurisprudence,
agency provisions in state immunity
legislation have generallybeen drafted
to indicate the degree of independ-
ence permitted within the scope of
eligibility to claim immunity, and they
do not elaborate much on any under-
lying requirement of an institutional
tie. This led Dicey and Morris to
comment on the agency (“separate
entity”) provision in the UK. Act as
follows®:
There is no express require-
ment that such a separate en-
tity be owned or controlled by
the foreign state, but it would
be a considerable extension of
the doctrine of immunity to
apply the notion of separate
entity to any agent of the for-
eign State, and it is therefore
suggested that a separate entity
notowned or controlled by the
State is not capable of acting in
the exercise of sovereign au-
thority.

With the Supreme Court’s refusal to
hear the appeal in the Walkercase, itis
to be hoped that an order in council
will, if only indirectly, provide guid-
ance as to what constitutes an “organ
of the foreign state” for the purposes
of immunity in Canadian law.

The construction of the injury excep-
tion would have proved equally chal-
lenging to the Supreme Court. The
determination of whether the pro-
posed proceedings relate to personal
injury that occurred in Canada tests
the meaning of virtually every term
employed in the provision. For exam-
ple, while both the courts below were
satisfied that the term “personal in-
jury” encompassed the kinds of dam-
ages claimed by the plainiiffs, they
differed on where the injury should
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be regarded as having occurred. In
keeping with the jurisprudence of the
House of Lords in Meeringv. Grahame
White Aviation Ltd.**and more recently,
Murrayv. Ministry of National Defencé®,
the motions judge found that Mr.
Walker’s lack of awareness of his con-
finementin the airplane, did not pre-
vent it from constituting a false im-
prisonment and, therefore, injury
occurred in Canada at that moment.
However, the Court of Appeal ruled
that while “personal injury” included
mental distress, the injury must be felt
in order to be said to have occurred®
and therefore, it was only upon his
arrest at La Guardia that he was in-
jured.

Deeper questions were raised as well
as to whether the entire odyssey, be-
ginning with the telephone conversa-
tions and ending with the plaintiffs’
continuing damages upon Mr. Walk-
er’s return, should be considered as
one event, or whether the various
incidents should be examined indi-
vidually to locate their “occurrence”
and the courts’jurisdiction over them.
These elements underscore the basic
issue of whether the SIA should be
construed according to traditional
tort principles or whether a novel
approach should be taken to its inter-
pretation. In this way, the Supreme
Courtwould have been challenged to
resolve whether to apply the flexible
approach to locating multijurisdic-
tional torts — in this case, torts com-
mitted over the telephone - recom-
mended by it in Moran v. Pylé’, or

whether the principlesunderlying the

legislation require a different inter-
pretation.

While the opportunitytoresolve these
and other significant doctrinal issues
will have to wait for future cases, the
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Supreme Court’s decision to relin-
quish this matter from the judicial
decision-making process has the im-
mediate practical result of preventing
the existence of civil redress from
operating as a deterrent to the unau-
thorized enforcement in Canada of -
the public laws of other countries. As
long as the matter is not before the
courts, the current availability of im-
munity has, as predicted by the Attor-
ney General “the inevitable result that
Canadianswould have less protection
againstforeign governmentsand their
agents which operate in this coun-

U’Y- 38

To many readers this may not, at first,
seem to be of much moment. To the
skeptics, an individual subject to cen-
sure by a foreign government is prob-
ably a likely candidate for censure by
our own authorities. However, there
are increasing reminders that this
might not be the case, in part, be-
cause the public laws of other coun-
tries often differ from our own. A
recent article, “Canadian writer in
hiding after attack: Ordeal echoes
Rushdie case™, reported on the plight
ofanovelistaccused of “blaspheming
against Islam”. Had this writer not
been attacked in Canada, but rather
invited to accept a flight abroad to
give a lecture on his book, and then
summarily executed under the fatwa,
or even mutilated and permitted to
return to Canada, his assailantswould
be immune from suit under Cana-
dian law as it stands. Worse, any
disincentive to luring Canadians
abroad that may have existed before
the current state of the law was estab-
lished is gone.

In this way, the decision of the Su-
preme Courttoallow theruling of the
Ontario Court of Appeal echoes the

—
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1992 U.S. Supreme Court decision in
Alvarez-Machain. In that decision, the
U.S. Supreme Court ruled that the
executive practice of abducting de-
fendants abroad for trial in the U.S.
was not subject to judicial censure by
the courts’ decliningjurisdiction over
them. To many, including the dis-
senting judges on the panel, this con-
stituted a “monstrous” failure by the
Court to respond to the implicit viola-
tion of international law by its govern-
ment’s officials. It may well be said
that the decision of the Supreme
Court of Canada to permit the ruling
granting immunity to stand in this
case represents a similar determina-
tion to refrain from intervening and,
instead, to have the Executive deter-
mine court jurisdiction in matters
involving the extraterritorial activities
of foreign governments in Canada.
Where the U.S. Supreme Courtwould
not exercise jurisdiction to deprive
U.S. agents of the incentive to engage
in unauthorized extraterritorial ac-
tivities abroad, so too, our Supreme
Court was not prepared to consider
whether Canadian courts should ex-
ercise jurisdiction to establish a disin-
centive to the activities of foreign
agents in Canada.

It is ironic that after more than a
decade of rising to the challenge of
supervising and restraining govern-
ment actions that infringe the liber-
tiesofindividuals, our Supreme Court
would refuse to address similar issues
posed by the infringments of foreign
governments. Nevertheless, itis clear
thatboth Supreme Courtshave clearly
passed the question on to their re-
spective Executives: the U.S. Supreme
Court having left it up to the Ameri-
can government to devise alternative
methods to assure friendly nations
that it will not abduct their citizens in
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violation of extradition treaties and
the Canadian Supreme Court having
leftit to the Canadian government to
resolve the issue of the availability of
civil redress to protect Canadians by
deterring such activities by foreign
governments.
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proven for this purpose unless patently ri-
diculous or incapable of proof: Air India
Disaster Claimantsv. Air India (1987),62 O.R.
(2d) 130 at 135.

13 The agents subsequently alleged that Mr.
Walker ought to have known that they, as
purchasers, might have intended to tranship
the pistols to Chile, a destination prohibited
by U.S. law. However, since this was a ficti-
tious transaction, no pistolswere ever shipped,
and noapplicationsfor documentswere ever
made.

"“The transcriptswere provided to Mr. Walker
as part of the prosecution's disclosure and
contained records of conversations between
the agents and other individuals. This par-
ticular conversation is cited in the Plaintiff's
Application for Leave to Appeal to the Su-
preme Court at page 8 of the Memorandum
of Argument.

15 Mr. Walker remained in pre-trial custody
for three months until he was released on
bail to remain in New York City. Faced with
the alternatives ofasentence of "time served”
and permission to return to his family, who
were then in financil difficulty if he pled
guilty, and the prospect of a lengthy trial, he
pled guilty a month later and went home.
Applicant's Memorandum of Argument, p.
11, para. 30.

16 Following Mr. Walker's initial indication of
his intention to sue, the United States re-
quested his extradition. Canada voiced its
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Navigating NAFTA: A Concise User’s
Guide to the North American Free Trade

Agreement

Barry Appleton. Scarborough, Ontario: Carswell, 1994.

Farah Jamal

ecent developments

throughouttheglobe have

made the trade landscape

difficult to navigate for the
unseasoned traveller. Even those fa-
miliar with the terrain can lose direc-
tion from time to time. Navigating
NAFTA provides a useful roadmap to
thelawyer or business person attempt-
ing to manoeuvre through the North
American Free Trade Agreement
(NAFTA).

The key to using this roadmap is un-
derstanding what it does and does
not do. It is a descriptive reference
guide for those with only general
knowledge about NAFTA. Itisnota
detailed analysis for experts in inter-
national trade.

Navigating NAFTA is designed to give
a brief and non-technical account of
NAFTA and its supplemental agree-
.ments. Itsucceeds, to a great extent,
in meeting these objectives. The book
is well organized, clear and easy to
read. Its first twenty-two chapters co-

Continued from page 23

incide with the twenty-two chapters
of NAFTA. The twenty-third chapter,
which is useful to read first, explains
NAFTA'’s objectives and rules of in-
terpretation. The last two chapters
address supplemental agreements to
NAFTA, and frequently raised con-
cerns.

Howis thisbook different from other
descriptive summaries of NAFTA?
What makes this book attractive is its
identification of legal issues, and its
roughly equal focus on both legal
and business considerations. Both
lawyers and business people can gain
insight from this book.

For the lawyer, Navigating NAFTA:

-provides a table of cases;
-highlights questions unanswered by
NAFTA and sources of potential con-
flict;

-links NAFTA provisions to the
Canada-U.S. FTA and GATT; and
-explains relevant international law
principles.
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Appleton’s discussions of intellectual
property, administration of laws,
antidumping and dispute resolution
are especially good in targeting and
explaining legal issues. With respect
to dispute resolution, for example,
Appleton provides a step by step ac-
count of how to bring a claim under
NAFTA'’s dispute resolution scheme.
Labour and environmental lawyers
will also find the chapter on supple-
mental agreements to NAFTA to be
both interesting and useful.

For the business person, Navigating
NAFTA:

-defineslegal and other technical ter-
minology;

-provides the economic and political
contextforeach NAFTA chapter;and
-devotes considerable attention to the
temporary entry of business persons
into NAFTA countries, including a
list of qualifying professionals.

Navigating NAFTA is, therefore, rec-
ommended reading for those seek-
ingacomprehensive, initial reference
guide to NAFTA and its supplemen-
tal agreements.

[Farah Jamal is a student-at-law with the
firm of Osler, Hoskin & Harcourt, To-
ronto.]
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state” and “agency of the foreign state" is

defined as "anylegal entity thatis an organ of
the foreign state but that is separate from the
foreign state."
18 Supra, note 15, at 601.
19 Section 6 reads:
6. A foreign state isnotimmune from
the jurisdiction of a court in any
proceedings that relate to
(a) any death or personal injury, or
(b) any damage to or loss of property
that occurs in Canada.

% Supra, note 15, at 602-3, See Diamond v.
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E.R. 561 (C.A.); Original Blouse Co. Ltd. v.
Bruck Mills Ltd. (1963) 42 D.L.R. (2d) 174 at
182 (B.C.S.C.); Elguindy v. Core Laboratories
Ltd. (1987),60 O.R. (2d) 151 at 153-64 (Div.
Ct.); and Ganadian Commercial Bankv. Car

Continued on page 73

e

Canadian Bar Association/Association du Barreau canadien

67



1994

(e) Risk of loss and damage shall pass to the Buyer
upon delivery. Title shall pass to the Buyer

upon payment in full.

If the goods or any part thereof cannot be
delivered when ready due to any cause referred
to in the Excusable Delay provision herein, the
Seller may place such goods into storage (which
may be at the place of manufacture). In such
event, (1) Seller’s delivery obligations shall be
deemed fulfilled and title and risk of loss and
damage shall pass to Buyer; and (2) anyamounts
payable to the Seller on delivery shall be payable
upon presentation of Seller’s invoices and its
certification astosuch cause;and (3) allexpenses
incurred by the Seller, including, butnotlimited
to, all expenses of preparation and shipment
into storage, handling, storage, inspection,
preservation and insurance shall be for Buyer’s
account and shall be payable upon Seller’s
presentation of invoices therefor.

(f)

Continued from page 67
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Usually, risk of loss and title pass upon delivery. Often
however, a seller will insert a title retention clause until
payment is received. Without other steps being taken, this
gives the seller few rights in the foreign jurisdiction, if any.
With an exportsale, if the goods could possibly cause environ-
mental or other liability in the buyer’s country, then the seller
should give up title as soon as the goods are delivered.

Force Majeure clauses are commonly found in export sale
agreements and tend to be treated as basic “boilerplate”
provisions. These clauses provide that if the buyer cannot
take delivery due to unforeseeable events such as natural
disaster, war or civil strife, the obligations of the parties are
suspended. However, an unforeseeable event which affects
delivery of the goods can create the potential for a serious
dispute. For example, if the goods are on a ship and the ship
cannot land, the seller will have a serious financial penalty if
it has fulfilled all aspects of the contract save for delivery due
to force majeure. The seller may protect itself by inserting
provisions which limit the effect of aforce majeure provision,
such as are found in the sample clause. Further, both parties
should consider a termination provision in the event that the
unforseen event precludes performance for a specific period
of time.
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