ENVIRONMENTAL MANAGEMENT SYSTEMS
AND PUBLIC AUTHORITY IN CANADA:
RETHINKING ENVIRONMENTAL GOVERNANCE

Stepan Wood’

Introduction

One of the most intriguing yet obscure developments in
corporate environmental stewardship in recent years has been the
development and rapid worldwide spread of environmental
management systems (EMSs) and EMS standards such as the
International Organization for Standardization’s ISO 14000 series.
These initiatives for corporate “greening” have received very little
attention from public interest non-governmental organizations
(NGOs) and the popular news media. The bodies that develop them—
most prominently, the International Organization for Standardization
(ISO)—are influential yet little-known organizations which have gone
almost entirely unnoticed in the recent wave of public controversy
and grassroots protest regarding globalization and free trade that has
engulfed the major intergovernmental trade and financial institutions.
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Nonetheless voluntary EMS initiatives and the organizations that
develop them have significant implications for environmental quality,
health and prevailing conceptions of “public” and “private” in local,
national and global law and politics. '

Interest in EMSs and EMS standards is growing quickly as
more and more governments, business firms, researchers and activists
become aware of their potentially broad implications. One of the
questions that has sparked the most interest, particularly among
lawyers and legal academics, is how these voluntary corporate
stewardship initiatives can or should relate to law and public policy.
In particular, there is widespread interest in whether and to what
extent EMSs might supplement or replace conventional “command-
and-control” approaches to government environmental regulation,
which are widely perceived as near or already beyond their limits. A
growing number of public authorities around the world are
experimenting with various ways of integrating EMSs and EMS
standards into their environmental policies, programs and laws.
Along with this experimentation has come increased attention from
business, environmentalists and researchers.

Notwithstanding this growing attention, some of the most
intriguing questions about EMSs and EMS standards have been
largely ignored. Two features of the existing legal academic literature
on EMSs (and, for that matter, other voluntary environmental
initiatives) lead to this result. First, the literature tends to ask a limited
range of questions about these initiatives and their implications.
These questions, while important, deflect attention from other
important questions. Second, notwithstanding some attempts to
transcend the conceptual categories of “public” and “private,”
mandatory and voluntary, state and market, and so on, the literature
remains by and large transfixed by these received conceptual
dichotomies.

These features lead to two important limitations in the
existing literature. First, while attention is directed increasingly at the
relationship between “private” corporate environmental initiatives
and “public” policy, the tendency to assume a dichotomous
distinction between these two categories prevents a clearer compre-
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hension of the subtle and complex inter-penetration of “public” and
“private” actors and regulatory systems in the field of environmental
management systems. Public authorities, including legislatures,
regulators and courts, are implicated in complicated ways in the
establishment, shaping and operation of private authority. I attempt
to sketch the extent and complexity of this inter-penetration by
proposing a typology of the modes of engagement between public
authorities and EMS initiatives, using the case of Canada as an
illustration.

I suggest that public authorities’ interactions with EMSs and
other voluntary environmental initiatives can be described in eight
categories: steering (influencing the development, use or content of
voluntary initiatives through official policy pronouncements,
participation in standards development or creation of legal “ground
rules” or “backstops” for voluntary initiatives), self-discipline
(applying voluntary initiatives to government operations or agreeing
to international trade rules that turn voluntary standards into
constraints on regulatory authority), knowledge production
(generating and disseminating ideas, information and expertise about
the design, use or value of voluntary initiatives), reward (providing
material incentives for adherence to voluntary initiatives through
regulatory relief programs, financial incentives or “green”
government procurement policies), command (issuing legally binding
requirements to adhere to voluntary initiatives through court orders
or legislation), benchmarking (using voluntary initiatives as
benchmarks for determining legal liability), challenge (challenging
firms or other organizations to adhere to voluntary initiatives) and
borrowing (incorporating voluntary initiatives into legal instruments
such as statutes and regulations).

Second, the tendency to reinforce received conceptual
dichotomies and to ask a limited set of questions about EMS
initiatives discourages consideration of EMS initiatives as a form of
government in their own right. Rather than asking what the
relationship between EMSs and governments ought to be, it might be
more interesting to ask how EMSs and EMS standards, in their
complex interplay with state actors and apparatuses, operate as a
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mode of government with their own normative rationales and
mundane technologies of rule. The extensive imbrication of public
and private authority revealed by my research suggests the need for
an alternative conception of “government” that moves beyond the
metaphor of a public-private divide, one that considers government
to include the entire array of ideas, goals and techniques by which a
diversity of authorities, state and non-state, seek to shape human
conduct to desired ends. I suggest that Michel Foucault’s idea of
“governmentality” is a fruitful starting point for this effort to rethink
government. It leads us to pay special attention to the mundane
technologies employed by authorities to govern conduct and to
acknowledge that these technologies have crucial political
implications. I argue in this connection that the techniques of EMSs
and standardization deactivate the substantial political stakes of
corporate environmental management by treating them as “technical”
matters to be resolved by neutral professional expertise and
simultaneously as “private” matters of consumer or commercial
preference to be resolved by the market. This is true of EMS
initiatives whether pursued by the private sector or at the prompting
of public authorities. By transforming struggles over environmental
harms, jobs, profits, etc. into matters of managerial expertise and
market preference, the technologies of environmental management
systems disguise their own role in the creation and reproduction of
power relations.

Furthermore, considering EMSs as a mode of “government”
leads us to explore what Foucault calls political rationalities, the
discursive fields within which the forms and goals of government, the
appropriate boundaries between state, market and society and the
proper roles of public and other authorities are conceptualized and
justified. The political rationalities of EMSs and EMS standards
consist of a particular set of justifications and story-lines that vest the
development and implementation of important environmental
standards in global standardization bodies, business firms,
consultancies and private certification and accreditation bodies and
justify a particular distribution of authority among firms, markets,
employees, citizens and public authorities on the basis of good
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business sense, managerial rationality, individual employee
responsibility, autonomous consumer choice, the limits of the admini-
strative state and the ultimate pursuit of sustainable development.

This analysis of the governmental rationalities and techniques
of EMSs and the interpenetration of “public” and “private” authorities
in the politics of environmental management casts new light on the
debate over what role EMSs should play in public law and policy. I
therefore conclude the article with some tentative thoughts on what
role law might play in this arena—in particular, how it might be
employed to resist the tendency of EMS-based initiatives to “de-
politicize” environmental politics.

The article is structured as follows. In Part I, I describe
environmental management systems and EMS standards. In Part II,
I discuss briefly the existing literature on this subject. In Part 111, I
present a typology of public authorities’ engagements with EMS
initiatives, illustrated with reference to the Canadian experience. In
Part IV I argue that the interpenetration of public and private
authority in the field of EMS suggests an alternative conception of
“government,” building on Foucault’s idea of “governmentality”.
This analysis has two parts. First, I examine EMSs and organized
standardization as governmental technologies, and second, I explore
the political rationalities of EMS. Finally, in Part V I make
suggestions about the possible roles of law and lawyers in
(re)defining the political stakes of environmental management.
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Part I: The Development and Standardization of
Environmental Management Systems'

Environmental management systems emerged as a distinct
management tool in the late 1980s in the wake of several prominent
environmental disasters including the chemical disaster at Bhopal,
India and the Exxon Valdez spill in Alaska. These disasters were
accompanied by increasingly negative publicity and pressures for
increasingly stringent environmental regulation in a number of leading
industries. A growing number of firms, among them many large
multinational corporations, expanded and consolidated their existing
environmental management tools (e.g., environmental policies,
environmental audits, public environmental reports and pollution
prevention programs) into systematic programs to manage the
environmental impacts of their operations. An EMS is a system of
management policies, procedures, structures and practices that enables
an organization to anticipate, identify and manage the environmental
impacts of its activities. The major elements of an EMS include a

: Useful accounts of the history and rationales of environmental
management systems and EMS standardization include Eric W. Orts, Reflexive
Environmental Law, 89 Nw. U. L. REV. 1227, 1287-1311 (1995); Naomi Roht-
Arriaza, Shifting the Point of Regulation: The International Organization for
Standardization and Global Lawmaking on Trade and the Environment, 22
ECOLOGY L.Q. 479, 489-515 (1995) [hereinafter Roht- Arriaza, Shifting the Point
of Regulation]; THE 1SO 14000 HANDBOOK 4-23 (Joseph Cascio ed., 1996)
[hereinafter Cascio, THE ISO 14000 HANDBOOK]; Kerry E. Rodgers, The ISO
Environmental Standards Initiative, 5N.Y.U. ENVTL. L.J. 181 (1996); Christopher
H. Bell, The ISO 14001 Environmental Management Systems Standard: A Modest
Perspective, 27 ENVTL. L. REP. 10622 (1997) [hereinafter Bell, The ISO 14001
EMS Standard: A Modest Perspective], 1SO 14001 AND BEYOND:
ENVIRONMENTAL MANAGEMENT SYSTEMS IN THE REAL WORLD (Christopher
Sheldon, ed., 1997); Errol Meidinger, ‘Private’ Environmental Regulation, Human
Rights, and Community, 7 BUFF. ENVTL. L.J. 123, 183-198 (1999-2000)
[hereinafter Meidinger, ‘Private’ Environmental Regulation]; REGULATING FROM
THE INSIDE: CAN ENVIRONMENTAL MANAGEMENT SYSTEMS ACHIEVE POLICY
GOALS? (Cary Coglianese & Jennifer Nash eds., 2001) [hereinafter COGLIANESE
& NASH, REGULATING FROM THE INSIDE]. '
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written ~environmental policy * setting out the organization’s
environmental vision and basic commitments; a planning process to
evaluate the organization’s environmental impacts, identify applicable
legal requirements and set environmental objectives and targets;
implementation of the EMS through roles, responsibilities, resources,
training, communication, documentation and operational controls;
checking of the organization’s performance through regular
monitoring, measurement and audits along with corrective action to
remedy any problems; and regular fop management review to make
any improvements to the EMS needed to ensure its continuing
suitability and effectiveness.

The thinking behind EMS is that poor environmental
performance can usually be traced to failure of a firm’s management
systems, rather than solely to failures of individual managers or
employees, and that improved management processes will lead to
improved environmental outcomes. The continuous EMS cycle of
planning, implementation, checking, corrective action and review
(also known as the Deming circle or “Plan-Do-Check-Act” model) is
meant to result in continual improvement of the management system
and, ultimately, the organization’s environmental performance.
Implementation of an EMS does not require or guarantee any
particular level of environmental performance; rather, it provides a
system by which an organization can identify and achieve environ-
mental performance goals set within the organization or elsewhere.
Environmental management systems leave it up to each organization
to identify its own environmental performance objectives in
accordance with its needs and interests.

By the early 1990s many firms based in the advanced
industrialized countries supported the development of uniform
standards for EMSs to enable comparability and create a level playing
field for trade. Standardization bodies in several jurisdictions took up
this challenge and began to develop voluntary EMS standards. The
first national EMS standard to be published was the British Standards
Institution’s BS 7750 standard, in 1992. The European Community
followed shortly with its own voluntary Eco-Management and Audit
Scheme (EMAS) in 1993. EMAS took effect in 1995, whereupon
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existing national standards, including BS 7750, were withdrawn by
member countries. In 1993, spurred partly by the 1992 Rio Earth
Summit’s call for global business to contribute to the attainment of
sustainable development and partly by the incipient proliferation of
EMS standards, ISO established a new Technical Committee, TC 207,
to develop voluntary global standards for corporate environmental
management. These standards, known as the ISO 14000 series,
quickly emerged as the most prominent EMS standardization
initiatives. The series, which was published between 1996 and 1999,
consists of ISO 14001 (which specifies requirements for an EMS that
may be objectively audited and certified), ISO 14004 (a more detailed
and flexible EMS guide not intended for certification purposes), and
a score of supporting standards and guides relating to environmental
auditing, environmental performance evaluation, environmental
labeling and product life cycle analysis.’

Beyond implementing an EMS for their own internal purposes,
many organizations wish to demonstrate to relevant external
audiences (e.g., customers, trade associations, consumers or
regulators) that their EMS conforms to a recognized standard. This is
typically achieved by having the EMS certified as conforming to ISO
14001 or another recognized standard (e.g., EMAS) by an accredited
third-party registrar (known as a verifier in EMAS parlance).
Independent third-party certification has long been used to verify
conformance to technical product safety or performance standards. In
recent years it has been extended to a broader range of environmental,
labor, social and other initiatives such as product ecolabeling

2 The two EMS standards are 1SO 14001:1996, ENVIRONMENTAL
MANAGEMENT SYSTEMS: SPECIFICATION WITH GUIDANCE FOR USE (Geneva: ISO,
1996); and ISO 14004:1996, ENVIRONMENTAL MANAGEMENT SYSTEMS—
GENERAL GUIDELINES ON PRINCIPLES, SYSTEMS AND SUPPORTING TECHNIQUES
(Geneva: ISO, 1996). Both are currently being revised, with publication of second
generation standards expected in 2003 or 2004.
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programs,® sustainable resource management programs® and
environmental, quality or occupational health and safety management
system standards, including ISO 14001.

EMSs have spread rapidly through the private sector in recent
years, particularly among multinational corporations and corporations
operating in international markets. The number of ISO 14001
certificates worldwide has grown rapidly in the last few years,
reaching around 36,000 by January 2002.° The total number of
organizations with EMSs that have either not pursued certification or
are certified to another EMS standard is likely to be much higher. A
growing number of multinational corporations, including, notably, the
major auto manufacturers, require their suppliers to have ISO 14001
EMSs in place, although they do not necessarily require third party
certification. EMS implementation or certification is slowly becoming
a de facto requirement for doing business in a handful of industry
sectors and international markets.

Part II: The State of EMS Scholarship

While they have received relatively little scholarly attention

- compared to some other corporate greening initiatives, EMSs and
EMS standards are the subject of a quickly growing academic
literature concentrated mainly in management studies, economics and
policy studies. They have not attracted much attention from the legal
academy, although there is a small and growing body of legal
scholarship on the subject. Academic interest in EMSs began to arise

3 Ecolabeling programs may apply across a range of products, like the US
EPA’s Energy Star program or Environment Canada’s Environmental Choice program,
or they may product-specific, like ecolabels for bananas, coffee or forest products.
The most prominent such programs are the Forest Stewardship Council’s

program for certifying sustainable forest management operations and the Marine
Stewardship Council’s program for certifying sustainable fisheries management
operations.

5 See Gergely T6th, The ISO 14001 Speedometer, at http://inem.org/htdocs
fiso/speedometer/speedo-01_2002.htm] (last visited Oct. 9, 2002) (presenting data
on ISO 14001 registrations for January 2002 and various dates back to 1999).
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almost as soon as EMSs emerged as a distinct management tool in the
late 1980s. There was a flurry of academic interest in EMSs in the
mid-1990s with the development of the ISO 14000 standards and
EMAS, followed by a lull as EMSs spread quietly but rapidly through
the corporate community. Since the late 1990s there has been a
sustained surge of scholarly interest in EMSs, likely reflecting a
number of developments: the establishment of a substantial record of
experience with EMSs capable of supporting serious empirical
research into their drivers, effects, credibility, etc.; the remarkably
rapid growth of interest in EMSs among industry, reflected in the
number of EMAS- and ISO 14001-registered organizations world-
wide; the increasing interest in EMSs on the part of governments and
intergovernmental organizations, manifested in the rapid proliferation
of legal and policy initiatives aiming to incorporate EMSs into
-governmental regulatory strategies;® the recently completed revision
of EMAS and the ongoing revision of ISO 14001 and ISO 14004; and
a slowly increasing awareness among policy makers of the potential
significance of international standards and standardization bodies
under international trade agreements.’

The existing academic literature on EMSs, and, for that matter,
other corporate greening initiatives, has two features which limit its
usefulness for exploring the full range of implications of these
experiments in corporate environmental responsibility.® The first
feature is a tendency to ask a limited range of questions about these
initiatives and their implications. The second is a tendency to
reproduce received conceptual dichotomies between public and
~ private, state and non-state, mandatory and voluntary, and so on.
While the existing literature has made substantial contributions to our
knowledge of important aspects of environmental management

¢ See infra, Part 11I.
7 See infra, notes 106-109 and accompanying text.
8 The following account focuses mainly on the legal literature on EMSs and

EMS standards, but also includes some of the literature on EMSs and EMS
standards that has emerged in other fields such as economics, environmental
studies, management and policy studies.
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systems and corporate greening, these two features prevent a fuller
appreciation of the subtle and complex interpenetration of “public”
and “private” actors and regulatory systems. They also discourage
more imaginative inquiry into how we govern and are governed in the
field of environmental management.

The Limited Range of Questions Asked

My purpose in this article is not to stake out a position in the
existing debates about EMSs and EMS standards, at least not directly.
I do not seek to evaluate the literature in terms of the merits of
methods employed, findings reached, arguments advanced and
positions taken. Rather, what intrigues me most about the existing
literature on EMSs and EMS standards is how it defines the relevant
questions to ask. One of the most salient features of the existing
literature, and one of its most important limitations, is found in the
questions it asks about EMSs and EMS standards, not so much in the
answers reached nor in the methods used to reach them.

In short, the existing literature poses a limited range of
questions about EMSs and EMS standards. To a first approximation,
the existing literature poses five types of questions about EMSs and
EMS standards: questions of success and failure, power, legitimacy,
motivations and drivers, and design.’ Within this constellation of
questions, the legal literature lays particular emphasis on questions of
design, in particular the question of what should be the relationship
between EMSs, on one hand, and law and public policy, on the other.

9 A number of caveats are in order. First, this characterization is not, of
course, exhaustive, although I maintain that it adequately describes the large
majority of the legal EMS literature. Second, the sample questions I present below
are not always posed explicitly in the sources cited, but where they are not, they
can be fairly implied from the context. Finally, the five types of questions are not
mutually exclusive, but overlap considerably. Thus, for example, questions of the
success or failure of EMS standards are very closely related to questions about
their legitimacy and design. In some cases, therefore, the different types of
questions [ identify may be different ways of asking the same questions.
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1. Success and Failure

First, much of the existing literature is concerned with
questions of the success and failure of EMSs and EMS initiatives,
such as:

Questions of how to define success and failure, e.g. how
should success or failure of an EMS or EMS standard be measured?'®

Questions of efficiency, e.g. do the benefits of an EMS
outweigh its costs? Does implementation of an EMS lead to cost
savings, more efficient operations or increased productivity? Will
implementation of EMSs by industry reduce governments’ policy
development and enforcement costs? Will EMSs and EMS standards
avoid or promote policy capture, externalization of social costs, free-
riding and other market distortions and collective action problems?"!
Are EMS standards anti-competitive? Will they raise non-tariff

10 See, e.g, EUROPEAN PARTNERS FOR THE ENVIRONMENT &
SUSTAINABILITY LTD., FROM EMAS TO SMAS: CHARTING THE COURSE FROM
ENVIRONMENTAL MANAGEMENT AND AUDITING TO SUSTAINABILITY MANAGEMENT
(1996) [hereinafter EPE/Sustainability]; Andrea Spencer-Cooke, From EMAS to
SMAS: Charting the Course from Environmental Management to Sustainability,
in SHELDON, ISO 14001 AND BEYOND, supra note 2, 243.

" On this and the preceding questions in this paragraph, see, e.g., Bell, The
ISO 14001 EMS Standard: A Modest Perspective, supra note 2; Anthony Reiley,
The New Paradigm: ISO 14000 and its Place in Regulatory Reform, 22 J. CORP.
L 535, (1997); Tim J. Sunderland, Environmental Management Standards and
Certification: Do They Add Value?, in SHELDON, ISO 14001 AND BEYOND, supra
note 2, 127; Amy Pesapane Lally, ISO 14000 and Environmental Cost Accounting:
the Gateway to the Global Market, 29 LAW AND POL’Y INT’L BUS. 501 (1998);
Richard Starkey, The Standardization of Environmental Management Systems: 1SO
14001, ISO 14004 and EMAS, in 1 CORPORATE ENVIRONMENTAL MANAGEMENT:
SYSTEMS AND STRATEGIES 61 (Richard Welford ed., 2d ed. 1998); Jason Morrison
et al., Managing a Better Environment: Opportunities and Obstacles for ISO
14001 in Public Policy and Commerce (2000), available at http://www.pacinst.org
(last visited Nov. 25, 2002).
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barriers to international trade?'?

Questions of consequential effectiveness, e.g. do EMSs or
EMS standards result in improved environmental performance and
pollution prevention?'’ Do they promote sustainable development?*

12 On the questions of anti-competitiveness and trade barriers, see, e.g,

Rodgers, supranote 2, at 186; EPE/SustainAbility, supra note 11; Spencer-Cooke,

supranote 1 1; Roht-Arriaza, Shifting the Point of Regulation, supra note 2; Naomi

Roht-Arriaza, Developing Countries, Regional Organizations, and the ISO 14001

Environmental Management Standard, 9 GEO. INT'L ENVTL. L. REV. 583 (1997)
[hereinafter Roht-Arriaza, Developing Countries, Regional Organizations); Aidan

Davy, Environmental Management Systems: 1SO 14001 Issues for Developing

Countries, in SHELDON, ISO 14001 AND BEYOND, supra note 2, 169; Kerstin

Pfliegner, International Voluntary Standards—The Potential for Trade Barriers,

in ENVIRONMENTAL MANAGEMENT SYSTEMS AND CLEANER PRODUCTION 37 (Ruth
Hillary, ed., 1997); Harris Gleckman & Riva Krut, Neither International Nor
Standard: The Limits of ISO 14001 as an instrument of Global Corporate

Environmental Management, in SHELDON, ISO 14001 AND BEYOND, supra note 2,

45; RIVA KRUT & HARRIS GLECKMAN, ISO 14001: A MISSED OPPORTUNITY FOR
SUSTAINABLE GLOBAL INDUSTRIAL DEVELOPMENT (1998); Lally, supra note 12;
WORLD WILDLIFE FUND, ISO INSIDE OUT: ISO AND ENVIRONMENTAL
MANAGEMENT (1996); Morrison et al., supra note 12.

1 See, e.g., Donna Solen, /SO 1400 Emerging International Environmental

Law, 10 FLA.J.INT’LL. 275 (1995); WORLD WILDLIFE FUND, supra note 13; Roht-
Arriaza , Developing Countries, Regional Organizations, supranote 13; Bell, The

IS0 14001 EMS Standard: A Modest Perspective, supra note 2; Christopher Bell,

The ISO 14001 Environmental Management Systems Standard: One American’s

View, in SHELDON, 1SO 14001 AND BEYOND, supra note 2, 61 [hereinafter Bell,

The ISO 14001 EMS Standard: One American’s View]; HILLARY, ENVIRONMENTAL
MANAGEMENT SYSTEMS AND CLEANER PRODUCTION, supra note 13; John Wolfe,
Drivers for International Integrated Environmental Management, in id., 15

[hereinafter Wolfe, Drivers for International Integrated Environmental

Management]; Sunderland, supra note 12; Alan Netherwood, Environmental

Management Systems, in WELFORD, CORPORATE ENVIRONMENTAL MANAGEMENT,
supra note 12, 37; Gleckman & Krut, supra note 13; KRUT & GLECKMAN,
supra note 13; Lally, supra note 12; Meidinger, ‘Private’ Environmental
Regulation, supranote 2; Morrison et al. supra note 12. One of the most ambitious

efforts to study the effects of EMS implementation on firms’ environmental,

economic and legal performance is the National Database on Environmental
Management Systems (NDEMS) developed by the University of North Carolina
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Do they improve or assure compliance with applicable laws?"* Do
they promote the implementation of existing international
environmental agreements?'® Do they improve a corporation’s public
image?'” Do they improve an organization’s competitiveness?'® Do
they contribute to the protection of human rights?'* Do they promote

at Chapel Hill and the Environmental Law Institute with support from the US
Environmental Protection Agency (EPA) and the Multi-State Working Group on
EMS (MSWG), a nationwide consortium of government, business, academic and
NGO representatives. The NDEMS project gathers and analyzes data on EMS
implementation in more than 50 participating industry, institutional and government
facilities. Information on the project is available online at
http://www.eli.org/isopilots.htm (last visited Nov. 25, 2002). See Richard N.L.
Andrews et al., Environmental Management Systems: History, Theory and
Implementation Research, in COGLIANESE & NASH, REGULATING FROM THE INSIDE,
supra note 2, 31,

1 See, e.g., EPE/SustainAbility, supra note 11; Rodgers, supra note 2;
SHELDON, ISO 14001 AND BEYOND, supra note 2; Netherwood, supra note 14,
KRUT & GLECKMAN, supranote 13; Douglas Taylor, Is ISO 14001 Standardization
in Tune with Sustainable Development?, 13 J. ENVTL. L & LITIG. 509 (1998)
[hereinafter Taylor, Standardization in Tune); Meidinger, ‘Private’ Environmental
Regulation, supra note 2; Morrison et al., supra note 12. )

s See, e.g., Sunderland, supra note 12; Starkey, supra note 12; Meidinger,
‘Private’ Environmental Regulation, supra note 2; Bell, The ISO 14001 EMS
Standard: A Modest Perspective, supra note 2; Bell, The ISO 14001 EMS
Standard: One American’s View, supranote 14; Lally, supranote 12; Morrison et
al., supra note 12; Dianne Saxe, ISO 14001/14004 and Compliance in Canada
(Dec. 2000) (unpublished manuscript prepared for Canadian Standards
Association, on file with author).

16 See, e.g., Gleckman & Krut, supra note 13; KRUT & GLECKMAN, supra
note 13; Lally, supra note 12.

1 See, e.g., EPE/SustainAbility, supranote 11; Spencer-Cooke, supra note
11

18 See, e.g., WELFORD, CORPORATE ENVIRONMENTAL MANAGEMENT, supra
note 12; Lally, supra note 12; Hillary, ENVIRONMENTAL MANAGEMENT SYSTEMS
AND CLEANER PRODUCTION, supra note 13; Davy, supra note 13.

19 See, e.g., Meidinger, ‘Private’ Environmental Regulation, supra note 2.
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the transformation of corporate culture??’ Do they have an impact on
consumer or citizen beliefs and behavior??!

Questions of the conditions for success or failure, e.g. what
internal and external factors limit or enhance the effectiveness of an
EMS or EMS standard? In particular, what are the conditions for
successful implementation and performance of EMSs in small and
medium sized enterprises (SMEs)?%

2. Power

Another common set of questions in the EMS literature
concerns power, domination and exclusion. These questions are
usually raised by critics of EMSs and EMS standards but are also
addressed by numerous proponents. Typical questions in this vein
include:

. Who has power in the development and implementation of

EMSs and EMS standards?
. Which actors and interests are dominant and which are
- excluded, subordinated or marginalized?
. Do EMS standards development processes or the content of
» See, e.g., Orts, supra note 2; SHELDON, ISO 14001 AND BEYOND, supra

note 2; Netherwood, supra note 14; Paulette Stenzel, Can the ISO 14000 Series
Environmental Standards Provide a Viable Alternative to Governmental
Regulation?, 37 AM. Bus. L.J. 237 (2000).

n See, e.g., Judith Petts, Managing Public Expectations and Information
Needs, in ENVIRONMENTAL MANAGEMENT SYSTEMS | (Paul Sharratt ed., 1995);
Andrew Blaza & Nicky Chambers, Environmental Management Standards: Who
Cares?, in SHELDON, ISO 14001 AND BEYOND, supra note 2, 197,

2 See, e.g., EPE/SustainAbility, supra note 11; Hillary, ENVIRONMENTAL
MANAGEMENT SYSTEMS AND CLEANER PRODUCTION, supranote 13, 307-346; Ruth
Hillary, Environmental Management Standards: What do SMEs Think, in
SHELDON, ISO 14001 AND BEYOND, supra note 2, 333 [hereinafter Hillary, What
do SMEs Think?]; Spencer-Cooke, supra note 11; Netherwood, supra note 14;
Donal O’Laoire & Richard Welford, The EMS in the SME, in WELFORD,
CORPORATE ENVIRONMENTAL MANAGEMENT, supra note 12, 199,
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EMS standards disadvantage particular actors such as
developing countries, public interest NGOs, SMEs, govern-
ments or the public?®

3. Legitimacy

A third set of questions concerns the legitimacy of EMSs,
EMS standards and the processes by which they are developed and
implemented. I use the term legitimacy to encompass a range of
interrelated concerns about trust, credibility, transparency and
accountability, such as:

. Are EMSs and EMS standards credible to the business
community? Are they credible to relevant external audiences
or are they seen as a species of “greenwash”? Are they open to
abuse by self-serving firms?*

. Do EMS standards set substantive environmental performance
requirements? Are environmental performance goals specific

B See, e.g., WORLD WILDLIFE FUND, supra note 13; Rodgers, supra note 2;
David Bennett, Beware ISO, NEW SOLUTIONS, Spring 1997; Hillary,
ENVIRONMENTAL MANAGEMENT SYSTEMS AND CLEANER PRODUCTION, supranote
13; Hillary, What do SMEs Think?, supranote 23; KRUT & GLECKMAN, supra note
13; Roht-Arriaza, Shifting the Point of Regulation, supra note 2, at 523 (“who are
the drafters?”), Roht-Arriaza, Developing Countries, Regional Organizations,
supra note 13; Jennifer Clapp, The Privatization of Global Environmental
Governance: ISO 14000 and the Developing World, 4 GLOBAL GOVERNANCE 295
(1998); Morrison et al., supra note 12.

u See, e.g., Rodgers, supra note 2; WORLD WILDLIFE FUND, supra note 13;
Bell, The ISO 14001 EMS Standard: A Modest Perspective, supranote 2; Bell, The
ISO 14001 EMS Standard: One American’s View, supra note 14; CANADIAN
INSTITUTE FOR ENVIRONMENTAL LAW AND POLICY, CSA ENVIRONMENTAL
STANDARDS WRITING: BARRIERS TO ENVIRONMENTAL NON-GOVERNMENTAL
ORGANIZATIONS INVOLVEMENT (1997) [hereinafter CIELAP); Christopher
Sheldon, Introduction, in SHELDON, 1ISO 14001 AND BEYOND, supra note 2, 11
[hereinafter Sheldon, /ntroduction]; Bennett, supra note 24; Netherwood, supra
note 14; Morrison et al., supra note 12.
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and measurable? How ambitious are they? How is perfo-
rmance monitored and measured?”

. Do ISO 1400’s treatment of “continual improvement” of the
EMS, “commitment to compliance” with legal requirements
and “prevention of pollution” enhance or detract from the
standard’s credibility?®

. Does the credibility of an EMS depend on auditing or
certification by an independent third party? What or who will
ensure the consistency, competence, integrity and impartiality
of EMS auditors and certifiers?”’

. Do EMSs or EMS standards promote or hinder public trans-
parency and accountability of corporate environmental
performance? Do they rely on one-way information
dissemination or promote genuine public consultation and
participation?”® '

3 See, e.g, WORLD WILDLIFE FUND, supra note 13; Hillary,
ENVIRONMENTAL MANAGEMENT SYSTEMS AND CLEANER PRODUCTION, supranote
13; KRUT & GLECKMAN, supra note 13.

% See, e.g., Roht-Arriaza, Developing Countries, Regional Organizations,

supra note 13; Bell, The ISO 14001 EMS Standard: A Modest Perspective, supra

note 2; Bell, The ISO 14001 EMS Standard: One American’s View, supra note 14,

Lally, supra note 12; Morrison et al., supra note 12.

7 See, e.g., Roht-Arriaza, Developing Countries, Regional Organizations,

supra note 13, at 600 (“The credibility of ISO 14001...hinges on the credibility of
the certification”); EPE/SustainAbility, supranote 11; Spencer-Cooke, supra note
11; Wolfe, Drivers for International Integrated Environmental Management, supra

note 14; Jeff Dowson, Environmental Management System Certification—An

Assessor’s View, in HILLARY, ENVIRONMENTAL MANAGEMENT SYSTEMS AND
CLEANER PRODUCTION, supra note 13, 173; Roger Brockway, Certification and
Harmonization of Environmental Management Systems, in id., 183; Davy, supra
note 13; Sunderland, supra note 12; Sheldon, Introduction, supra note 25, at 15;
Lally, supra note 12; Meidinger, ‘Private’ Environmental Regulation, supra note
2; Stenzel, supra note 21; Morrison et al., supra note 12,

. See, e.g., Petts, supra note 22; Rodgers, supra note 2; WORLD WILDLIFE
FUND, supranote 13; Bell, The ISO 14001 EMS Standard: A Modest Perspective,

supra note 2; Bell, The ISO 14001 EMS Standard: One American’s View, supra

note 14; Roht-Arriaza, Developing Countries, Regional Organizations, supranote

13; Neil Gunningham, Environmental Management Systems and Community
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. Are standards development bodies and processes (especially
in ISO) legitimate? Should they have more transparency and
accountability and if so, to whom? Does the consensus process
common to most standardization bodies lead to “lowest
common denominator” standards? Should public interest
NGOs participate in EMS standardization??

4. Motivations and Drivers

A fourth set of questions concerns the motivations and drivers
for the implementation of EMSs and the development of EMS
standards. Such questions include:

. What factors motivate or drive an organization or its leaders
to implement or obtain certification of an EMS? What might
industry, governments and other actors expect to gain or lose
by developing EMS standards? What factors drive or hinder
the development of EMS standards?*

Participation: Rethinking Chemical Industry Regulation, 16 U.C.L.A.).ENVTL.L.
& PoL’Y 319 (1997-98); Meidinger, ‘Private’ Environmental Regulation, supra
note 2; Morrison et al.,, supra note 12; Stenzel, supra note 21; HILLARY,
ENVIRONMENTAL MANAGEMENT SYSTEMS AND CLEANER PRODUCTION, supranote
13; Blaza & Chambers, supra note 22; Gleckman & Krut, supra note 13.

» See, e.g., Roht-Arriaza, Shifting the Point of Regulation, supra note 2;
Roht-Arriaza, Developing Countries, Regional Organizations, supra note 13;
Rodgers, supra note 2; Davy, supra note 13; Gleckman & Krut, supra note 13;
KRUT & GLECKMAN, supra note 13; Meidinger, ‘Private’ Environmental
Regulation, supranote 2; Stenzel, supra note 21; CIELAP, supranote 25; WORLD
WILDLIFE FUND, supranote 13; Bennett, supra note 24; Morrison et al., supranote
12.

%0 See, e.g., Solen, supranote 14; Rodgers, supranote 2; Wolfe, Drivers for
International Integrated Environmental Management, supra note 14; Sunderland,
supra note 12; Phillip Sutton, Targeting Sustainability: The Positive Application
of ISO 14001, in SHELDON, ISO 14001 AND BEYOND, supra note 2, 211; Davy,
supra note 13; Stenzel, supra note 21; Aseem Prakash, 4 New-Institutionalist
Perspective on ISO 14000 and Responsible Care, 8 BUS. STRATEGY & ENV'T. 322
(1999); COGLIANESE & NASH, REGULATING FROM THE INSIDE, supra note 2.
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Factors typically identified in the literature include anticipated
cost savings or increased revenues;’' the costs of implementing and
maintaining and EMS or developing EMS standards;*? compliance
with existing environmental laws, the threat of more stringent laws or
the prospect of avoiding new laws or obtaining more favorable
regulatory treatment;’’ enhanced competitive advantage or threat of
competitive disadvantage;* enhanced public image or threat of
adverse publicity;* the presence or absence of free-rider incentives for
firms not to participate in EMS implementation or standardization;*
pressures from customers, suppliers, trade associations, creditors,
insurers, investors, consumers or employees;”’ pressures from
environmental or other activists;® and adoption of an ethical
commitment to improve corporate environmental performance.*

" See, e.g., Lally, supra note 12; Nicholas A. Ashford, The Influence of
Information-based Initiatives and Negotiated Environmental Agreements on

Technological Change, in VOLUNTARY APPROACHES IN ENVIRONMENTAL POLICY
137, 143 (Carlo Carraro & Frangois Lévéque, eds., 1999); Stenzel, supra note 21.

2 See, e.g., Starkey, supra note 12; Stenzel, supra note 21.

» See, e.g., Bell, The ISO 14001 EMS Standard: A Modest Perspective,

supra note 2; Bell, The ISO 14001 EMS Stdandard: One American’s View, supra

note 14; Ridgway M. Hall Jr. & Kristine A. Tockman, International Corporate
Environmental Compliance and Auditing Programs, 25 ENVTL L. REP 10395

(1995), Netherwood, supranote 14; Starkey, supranote 12; Stenzel, supranote 21;

COGLIANESE & NASH, REGULATING FROM THE INSIDE, supra note 2.

M See, e.g., VIRGINIA HAUFLER, A PUBLIC ROLE FOR THE PRIVATE SECTOR:
INDUSTRY SELF-REGULATION IN A GLOBAL ECONOMY (2001), WELFORD,
CORPORATE ENVIRONMENTAL MANAGEMENT, supra note 12; HILLARY,
ENVIRONMENTAL MANAGEMENT SYSTEMS AND CLEANER PRODUCTION, supra note
13; Lally, supra note 12,

3 See, e.g., Haufler, supra note 35.

3 See, e.g., Blaza & Chambers, supra note 22, at 201, :

7 See, e.g. WELFORD, CORPORATE ENVIRONMENTAL MANAGEMENT, supra
note 12; Blaza & Chambers, supranote 22; Davy, supranote 13; Lally, supra note
12; Starkey, supra note 12; Stenzel, supra note 21.

38 See, e.g., Petts, supranote 22; Haufler, supranote 35; Stenzel, supra note
21.

» See, e.g., WELFORD, CORPORATE ENVIRONMENTAL MANAGEMENT, supra
note 12,
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3. Design

A fifth category of questions, and one that has attracted
perhaps the most attention from lawyers and legal academics,
concerns the design of EMSs, EMS standards and standardization
institutions, and their relation to other environmental governance
systems. These are expressly normative and prescriptive questions.
Questions in this category fall roughly into four types:

. Practical EMS design guidance, e.g., how should
organizations design, implement and maintain an EMS?*

. Questions of reform of EMSs and EMS standards, e.g.
whether and how EMSs or EMS standards should be made
more efficient, effective, credible, transparent, accountable,
legitimate, etc.; what lies “beyond ISO 14001”?*

. Questions of reform of standards development institutions and
processes, e.g., how should standards development institutions

and processes be designed or reformed?*?

40 Representative sources cover a wide range from practical how-to manuals
for business managers to sophisticated scholarly and professional analysis of EMS
implementation issues, e.g. BRIAN ROTHERY, BS 7750: IMPLEMENTING THE
ENVIRONMENT MANAGEMENT STANDARD AND THE EC ECO-MANAGEMENT
SCHEME (1993); ENVIRONMENTAL MANAGEMENT SYSTEMS (Paul Sharratt ed.,
1995); Cascio, THE ISO 14000 HANDBOOK, supra note 2; JOSEPH CASCIO ET AL.,
1SO 14000 GUIDE (1996); RICHARD B. CLEMENTS, COMPLETE GUIDE TO ISO 14000
(1996); W.M. VON ZHAREN, ISO 14000: UNDERSTANDING THE ENVIRONMENTAL
STANDARDS (1996); PERRY JOHNSON, ISO 14000: THE BUSINESS MANAGER’S
COMPLETE GUIDE TO ENVIRONMENTAL MANAGEMENT (1997); SHELDON, ISO
14001 AND BEYOND, supra note 2; TOM TIBOR & IRA FELDMAN, I1SO 14000: A
GUIDE TO THE NEW ENVIRONMENTAL MANAGEMENT STANDARDS (1996); JOHN
VOORHEES & ROBERT A. WOELLNER, INTERNATIONAL ENVIRONMENTAL RISK
MANAGEMENT: ISO 14000 AND THE SYSTEMS APPROACH (1998), WELFORD,
CORPORATE ENVIRONMENTAL MANAGEMENT, supra note 12; ISO 14001: CASE
STUDIES AND PRACTICAL EXPERIENCE (Ruth Hillary ed., 2001).

o Sources in this vein are too numerous to mention. The phrase “beyond
ISO 14001" is borrowed from SHELDON, ISO 14001 AND BEYOND, supra note 2.
2 Again, sources in this vein are too numerous to mention.
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. Questions of the appropriate relationship between “private”
and “public” regulatory systems, e.g., how, if at all, should
governments and intergovernmental organizations integrate
EMSs and EMS standards into their laws, policies and
programs? Can EMSs and EMS standards such as ISO 14000
provide a viable alternative or supplement to governmental
regulation, particularly “command and control” regulation?
Should EMSs be made legally mandatory? Should govern-
ments demand that EMSs meet extra requirements (e.g. “ISO
14001 Plus”) before granting regulatory flexibility or relief?
What role should government actors play in EMS standardiza-
tion activities?”’ Can EMS standards be used to enlist the

“ On this and the preceding questions in this paragraph, see, e.g.,
Gunningham, supra note 29; NEIL GUNNINGHAM & PETER GRABOSKY, SMART
REGULATION: DESIGNING ENVIRONMENTAL POLICY (1998) [hereinafter
GUNNINGHAM & GRABOSKY]; Rodgers, supra note 2; WORLD WILDLIFE FUND,
supra note 13; Scott Butner, ISO 14000—Policy and Regulatory Implications for
State Agencies, Presentation at National Pollution Prevention Roundtable Annual
Meeting (April 10, 1996), available at http://www .seattle.battelle.org/p2online/iso-
regs.htm (last visited June 21, 2001); Henry Balikov & Patrick Cavanaugh, The
Overselling of Government “Reinvention”: How Government Expectations of
EPA’s Project XL and ISO 14000 May Prove Counter-Productive, 3 ALBANY
ENVIRONMENTAL OUTLOOK 23 (Spring-Summer 1997); CIELAP, supra note 25;
HILLARY, ENVIRONMENTAL MANAGEMENT SYSTEMS AND CLEANER PRODUCTION,
supra note 13; SHELDON, 1SO 14001 AND BEYOND, supra note 2; Reiley, supra
note 12; Solen, supra note 14; Roht-Arriaza, Shifting the Point of Regulation,
supra note 2; Naomi Roht-Arriaza, Private Voluntary Standard Setting, the
International Organization for Standardization, and International Environmental
Lawmaking, YEARBOOK OF INTERNATIONAL ENVIRONMENTAL LAW 105 (1995)
[hereinafter Roht-Arriaza, Private Voluntary Standard Setting]; Roht-Arriaza,
Developing Countries, Regional Organizations, supra note 13; Naomi Roht-
Arriaza, Environmental Management Systems and Environmental Protection: Can
ISO 14001 be Useful within the Context of APEC?, 6 J. ENV'T & DEVEL. 292
(1997); KRUT & GLECKMAN, supra note 13; Nancy Kubasek et al., Mandatory
Environmental Auditing: A Better Way to Secure Environmental Protection in the
United States and Canada, 18 J. LAND RESOURCES & ENVTL. L. 261 (1998),
Meidinger, ‘Private’ Environmental Regulation, supra note 2; Paula C. Murray,
Inching Toward Regulatory Reform—ISO 14000: Much Ado About Nothing or a

HeinOnline --- 10 Buff. Envtl. L.J. 149 (2002-2003)|




150 BUFFALO ENVIRONMENTAL LAW JOURNAL [Vol.10

reflexive and self-regulatory capacities of social systems
outside the legal system in pursuit of environmental
protection?* What role should EMS standards and other
forms of transnational private ordering play in global environ-
mental protection?’

It is this last subset of questions that has sparked the most
interest among lawyers, legal academics and researchers in the field
of policy studies: how should these voluntary corporate stewardship
initiatives relate to law and public policy? In particular, there is
widespread interest in whether and to what extent EMSs might
supplement or replace conventional “command-and-control”
approaches to government environmental regulation. A common
theme in the literature is the proposition that the regulatory state and
the interstate system have inherently limited capacities to respond
effectively to contemporary economic, social and environmental crises
and may have already reached or exceeded those limits in many

Reinvention Tool?, 37 AM. BUS. L.J. 35 (1999); Stenzel, supra note 21; Morrison

et al,, supra note 12; Keith Pezzoli, Environmental Management Systems (EMSs)

and Regulatory Innovation, 36 CAL. W.L. REV. 335 (2000); Errol Meidinger,
Environmental Certification Programs and U.S. Environmental Law: Closer Than

You May Think, 31 ENVTL L. REP. 10162 (2001) [hereinafter Meidinger, Closer

Than You May Think]; Saxe, supra note 16; Bell, The ISO 14001 EMS Standard:

A Modest Perspective, supra note 2; Bell, The ISO 14001 EMS Standard: One

American’s View, supra note 14; Roy W. Shin & Yu-Che Chen, Seizing Global

Opportunities for Accomplishing Agencies’ Missions: The Case of ISO 14000, 24

PUB. ADMIN. Q. 69 (2000); POLLUTION PROBE, THE FUTURE ROLE OF
ENVIRONMENTAL STANDARDS (2000); COGLIANESE & NASH, REGULATING FROM
THE INSIDE, supra note 2 (see especially Jerry Speir, EMSs and Tiered Regulation:

Getting the Deal Right, in id., 198); Haufler, supra note 35.

4 See, e.g., Orts, supra note 2.

4 See, e.g., Roht-Arriaza, Shifting the Point of Regulation, supra note 2;

Roht-Arriaza, Private Voluntary Standard Setting, supra note 44; Clapp, supra

note 24.
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cases.* There is a widely shared sense that governmental and
intergovernmental regulation, whatever their strengths, have failed to
deliver the hoped-for environmental and social improvements or have
achieved improvements at excessive cost. It is widely thought that
state-based institutions are ultimately incapable, on their own, of
responding adequately to global environmental crises and globalized
economic forces. It is not uncommon for authors to employ the image
of conventional governmental regulation “break[ing] down under its
own weight”.*” EMSs are often portrayed as an alternative form of
regulation which may supplement or replace conventional govern-
mental or international law and policy.*®

While these themes of the limits of law and the potential of
“private” regulation to achieve social goals usually appear in the
context of domestic legal systems, they also appear frequently in
relation to the international legal system. The international system of

46 See, e.g.,, E.D. Elliott, Environmental TQM: Anatomy of a Pollution
Control Program That Works!, 92 MICH. L. REV. 1847 (1994); Orts, supra note 2;

Roht-Arriaza, Shifting the Point of Regulation, supra note 2; HILLARY,
ENVIRONMENTAL MANAGEMENT SYSTEMS AND CLEANER PRODUCTION, supranote
13; Donal O’Laoire, Trade, Competitiveness and the Environment, in SHELDON,

ISO 14001 AND BEYOND, supra note 2, 109; Reiley, supra note 12; Balikov &
Cavanaugh, supra note 44; Gunningham, supra note 29; Lally, supra note 12;
Taylor, Standardization in Tune, supra note 15, Douglas Taylor, ISO 14000 and
Environmental Regulation, 9 J. ENVTL. L. & PRACTICE 1 (1999) [hereinafter
Taylor, Environmental Regulation]; Morrison et al., supra note 12; Murray, supra
note 44; Pezzoli, supra note 44; Stenzel, supra note 21; Kelly Kollman & Aseem
Prakash, Green By Choice? Cross-National Variations in Firms’ Responses to

EMS-Based Environmental Regimes, 53 WORLD POL’Y 399 (2001); COGLIANESE
& NASH, REGULATING FROM THE INSIDE, supra note 2.

4 Orts, supra note 2, at 1241,

“° See, e.g, Orts, supra note 2; Roht-Arriaza, Shifting the Point of
Regulation, supranote 2; Roht-Arriaza, Private Voluntary Standard-Setting, supra
note 44; Butner, supra note 44; Rodgers, supra note 2; Balikov & Cavanaugh,
supra note 44; Reiley, supra note 12; Gunningham, supra note 29; Murray, supra
note 44; Taylor, Standardization in Tune, supra note 15; Taylor, Environmental
Regulation, supra note 47; Morrison et al., supra note 12; Pezzoli, supra note 44;

Stenzel, supra note 21; COGLIANESE & NASH, REGULATING FROM THE INSIDE,
supra note 2.
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interstate diplomacy, formal intergovernmental organizations and
international law is often portrayed as cumbersome, rigid, bloated,
unresponsive and unable to cope with the nimble forces of
globalization and the mounting challenges of social inequity and
environmental degradation. Roht-Arriaza suggests, for example, that
the regulatory system of public international law “may have become
anachronistic at best”.*® “Private” regulatory systems such as ISO
14000 are frequently portrayed as potentially heralding a new model
of global governance.®

All of this is not to suggest, of course, that there is consensus
in the EMS literature as to the status and role of the state and the
interstate system. On the contrary, there is serious controversy over
the role governments and intergovernmental arrangements play or
ought to play in achieving desired social and environmental futures.
At a minimum, however, there is a widely shared sense that state and
intergovernmental interventions cannot, on their own, suffice to meet
the current social, economic and ecological crises. Debate rages over
the implications of this conclusion, in particular whether conventional
state and intergovernmental intervention simply need to be
supplemented by EMSs and other “private sector” regulation, or need
to be rolled back, replaced or thoroughly transformed by them.”!

49
50

Roht-Arriaza, Shifting the Point of Regulation, supra note 2, at 485.
See, e.g., id. This idea was expressed colorfully by Jonathan Lash,
President of the World Resources Institute, in a statement on the recent
Johannesburg World Summit on Sustainable Development: “This Summit will be
remembered ... for the first stirrings of a new way of governing the global
commons, the beginnings of a shift from the stiff formal waltz of traditional
diplomacy to the jazzier dance of improvisational solution oriented partnerships
that may include non-government organizations, willing governments and other
stakeholders.” Jonathan Lash, president of the World Resources Institute, E-mail
message on the results of the Johannesburg Summit (Sept. 5 2002) (widely
distributed via E-mail; copy on file with author).

s In this regard, the EMS literature is closely connected with wider debates
about regulatory “reinvention” and the role of voluntary initiatives generally in
public law and policy. See, e.g., Cass Sunstein, Paradoxes of the Regulatory State,
57 U. CHI. L. REV. 407 (1990); CASS SUNSTEIN, AFTER THE RIGHTS REVOLUTION:
RECONCEIVING THE REGULATORY STATE (1990); DAVID OSBORNE AND TED
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6. Questions Not Asked

The existing EMS literature gives priority to questions of the
success, failure, legitimacy or illegitimacy, power dynamics, drivers
and design of environmental management initiatives. In this way it is
typical of much contemporary analysis of law and politics, which
tends to ask such questions as “Who governs?” “Who has power?”
“What is the source of their power or authority?” “What makes it
legitimate or illegitimate?” “What is the relationship between
governors and governed?” and “What makes a particular exercise of
power or instance of government a success or failure?*? These are
important questions. Nevertheless I do not intend to pursue them for
two reasons. First, they have been and will continue to be well
canvassed elsewhere. Second, and more importantly, studies that take
these questions as their starting point assume that there is a pre-
existing division between those who have power and those who are its
targets, between governors and subjects and between subjugation and
liberation, and that a central task for analysis is to uncover these
divisions. Prevailing approaches to the study of government, law and
politics presuppose, in other words, a sort of political a priori in the
form of the distribution of power and location of rule.”®

An alternative approach would reject any such political a
priori by asking instead “how we govern” and “how we are
governed”.” Rather than presupposing an a priori distribution of

GAEBLER, REINVENTING GOVERNMENT (1992); IAN AYRES AND JOHN
BRAITHWAITE, RESPONSIVE REGULATION: TRANSCENDING THE DEREGULATION
DEBATE (1992); GUNNINGHAM & GRABOSKY, supra note 44, VOLUNTARY
INITIATIVES: THE NEW POLITICS OF CORPORATE GREENING (Robert Gibson ed.,
1999) [hereinafter Gibson, VOLUNTARY INITIATIVES]); CARRARO & LEVEQUE,
VOLUNTARY APPROACHES IN ENVIRONMENTAL POLICY, supra note 32.

52 Cf MITCHELL DEAN, GOVERNMENTALITY: POWER AND RULE IN MODERN
SOCIETY, 9, 23-4 (1999). See also Eric Darier, Environmental Governmentality:

The Case of Canada’s Green Plan, 5 ENVTL POLITICS 585, 585 (1996).

$ DEAN, GOVERNMENTALITY, supra note 53, at 26, 29.

54 Id. at 28-29.
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power or division of authority, to ask how we govern and are
governed involves the assertion that, in Mitchell Dean’s words,

these divisions and distributions are something to be analysed as
constructed, assembled, contested and transformed from multiple
and heterogeneous elements. The mobile, changing and
contingent assemblages of regimes of government and rule have
analytic precedence over the resultant distributions of power and
divisions between state and civil society and between public and
private spheres.*

To give priority to the “how” of government is not simply to describe
how authority operates in a given situation. Rather, it means, as Dean
says, “first of all, to examine all that which is necessary to a particular
regime of practices of government, the conditions of governing in the
broadest sense of that word”.*® In principle, this includes an unlimited
and heterogeneous range of things, such as the structures and
interrelations of firms, state agencies and other organizations, the
forms of training and expertise of various professionals, the means for
collecting, recording and analyzing information, and a mass of other-
mundane techniques and practices.”’

Second, the point of listing such conditions of governing is not
“merely the description of the empirical routines of government”: it
is “an attempt to understand, in addition, how all the above has to be
thought”.’® The practices and techniques of government are formed
“in relation to specific forms of knowledge and expertise of a variety

3 1d. at 26.
3 Id at28.
5 Id. Dean gives the example of the way in which recipients of

unemployment insurance are governed, the conditions of which might include the
administrative structure and coordination of state and other agencies, organizations
and businesses; the forms of training and expertise of public servants and other
professionals; means for collecting and managing information about governed
populations; the location and design of various offices and facilities; procedures
and tests used for receiving, interviewing, evaluating and certifying recipients; and
the use of forms, publicity, etc. /d. at 28-29.

58 Id. at 29.
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of authorities™ such as lawyers, engineers, public health profes-

sionals, environmental scientists and management consultants.
Thought about government also takes the form of various programs
which seek to unify, rationalize and direct these governmental tech-
niques, practices and knowledge in relation to particular diagnoses,
objectives and schemata.*

Finally, to ask the “how” of government is also to look at the
resultant distributions and locations of power, that is, “to ask what
happens when we govern or are governed”.®' This means, crucially, to -
ask about the formation of subjects or agents, “to ask how we are
formed as various types of agents with particular capacities and
possibilities of action”.*?

The concern of my study is thus not the success or failure of
environmental management systems or EMS standards from the point
of view of criteria such as efficiency, effectiveness, legitimacy,
transparency, accountability, etc. I am not concerned with “whether
and why this or that policy succeeded or failed,” as Miller and Rose
put it.% I am concerned, rather, with identifying the conditions of
environmental government, in particular the mundane techniques and
practices related to environmental management systems, whether
wielded or promoted by the “private” or “public” sector; the
characteristic ways of thinking and speaking about environmental
management, in particular the various bodies of knowledge and
expertise generated around EMSs and EMS standards and on which
they rely, as well as the accompanying programs that seek to unify,
rationalize and direct environmental management; and the effects of
particular techniques and discourses of environmental management,
in particular how particular distributions of power and authority are
produced, how firms, human populations and individuals are

59 1d
& 1d
61 d
62 Id
e Peter Miller & Nikolas Rose, Governing Economic Life, 19 ECON. &

Soc’y 1, 4 (1990).
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normalized around particular conceptions of identity, interest and
conduct and how their capacities and possibilities of action are
constituted. To explore these issues involves posing questions of a
sort that has not generally been seen to date in the EMS literature.

The Persistence of Received Conceptual Categories

Related to this tendency to neglect the question of “how” we
govern and are governed in the field of environmental management is
a tendency to assume or reproduce the conventional conceptual
categories upon which understandings of law, politics and government
are typically based. Notwithstanding some attempts to transcend the
categories of “public” and “private,” mandatory and voluntary, state
and market, and so on,* the EMS literature remains by and large
wedded to these received conceptual dichotomies.

The conceptual dichotomies of public vs. private, state vs.
non-state and mandatory vs. voluntary play prominent parts in the
EMS literature. “Private” and “voluntary” are typically identified as
the defining features of EMS standards.*® First, EMSs and EMS
standards are understood to be a form and emanation of “private”
authority.% They are seen as “private” in the sense that they involve
actors, forces and institutions that are understood as operating

o See, e.g. Orts, supra note 2 (adapting Gunther Teubner’s theory of
“reflexive law” to the characterization of environmental management systems); and
Errol Meidinger, Environmental Law for Global Civil Society: The Forest
Certification Prototype, unpublished paper presented to a Conference on Social and
Political Dimensions of Forest Certification (2001), available at
http://www.law.buffalo.edu/eemeid (last visited July 29, 2001) (drawing on
theories of legal pluralism and global civil society to characterize environmental
certification systems such as EMS standards as a form of law in their own right).

6 See, e.g., Roht-Arriaza, Private Voluntary Standard-Setting, supra note
44,
s See, e.g., Roht-Arriaza, Shifting the Point of Regulation, supranote 2; Roht-

Arriaza, Private Voluntary Standard-Setting, supra note 44; Clapp, supra note 24;
Meidinger, ‘Private’ Environmental Regulation, supra note 2; Haufler, supra note
35. On the role of “private authority” in international affairs generally, see PRIVATE
AUTHORITY AND INTERNATIONAL AFFAIRS (Claire A. Cutler et al. eds., 1999).
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primarily in modes and spaces distinct from the “public” sphere of
government, law and politics.” They do not operate primarily through
elected representatives, legislatures, statutes, regulations, state
bureaucracies and courts, but through markets, business firms, trade
associations, consultancies, consumer choices and non-governmental
organizations. Secondly, EMSs and other corporate greening
initiatives are typically defined as “voluntary” and given such labels
as “voluntary codes”,®® “voluntary initiatives”® and “voluntary
approaches”.” They are considered “voluntary” in the sense that they
are not de jure required; public authorities do not have to order them
to be undertaken.” Unlike mandatory governmental regulation,
participation in the development and implementation of these
‘initiatives is optional, a matter of individual choice rather than official
compulsion. The implications of these “private,” “voluntary”
corporate greening initiatives is, of course, the subject of heated

& See, for example, Webb’s definition of “private governance” as “a
continuing process through which conflicting or diverse interests may be accom-
modated and cooperative action may be taken by parties other than the State”.
Kernaghan Webb, Introduction to Concepts and Issues, in VOLUNTARY CODES:
PRIVATE GOVERNANCE, THE PUBLIC INTEREST AND INNOVATION 9 (Kernaghan
Webb ed., 2002). Cutler et al. draw a definitional contrast between “private
authority”—which they identify with transnational cooperation among profit-
seeking firms—and the “public” authority of states and formal governmental
structures in international affairs. Cutler et al., supra note 67. Haufler’s study of
a “public” role for the “private” sector similarly focuses on self-regulation by the
private sector, which she defines in contrast to regulation by “public authorities”.
Haufler, supra note 35, at 8.

€8 See, e.g., WEBB, VOLUNTARY CODES, supra note 68.
® See, e.g., Gibson, VOLUNTARY INITIATIVES, supra note 52.
™ See, e.g, CARRARO & LEVEQUE, VOLUNTARY APPROACHES IN

ENVIRONMENTAL POLICY, supra note 32; THE VOLUNTARY APPROACH TO
ENVIRONMENTAL POLICY (Arthur Mol et al. eds., 2000).

n Carlo Carraro & Frangois Lévéque, Introduction: The Rationale and
Potential of Voluntary Approaches, in CARRARO & LEVEQUE, VOLUNTARY
APPROACHES IN ENVIRONMENTAL POLICY, supranote 32, 1 [hereinafter Carraro &
Lévéque, The Rationale and Potential of Voluntary Approaches); Robert Gibson,
Questions About a Gift Horse, in Gibson, VOLUNTARY INITIATIVES, supranote 52,
3.
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controversy. Some writers herald EMSs as evidence of arevolution in
corporate environmental practices and an example of the promise of
corporate self-regulation,” some see EMSs as an example of corporate
“greenwash” and a pretense for governments to retreat from environ-
mental regulation,” while the majority of writers exhibit varying
degrees of skepticism or enthusiasm between these extremes.

Of course these simple dichotomies between private and
public, voluntary and mandatory are often acknowledged to be
problematic in the corporate greening literature. “Private” authority is
understood to have substantial implications for “public” order,
corporate greening initiatives are understood to play a “public” role,
the public-private distinction is acknowledged to be blurry and
shifting, and “voluntary” and legally mandatory systems of regulation
are acknowledged to be highly interdependent.”* Similarly, the
“voluntary” character of EMS standards is frequently problematized.”
“Voluntary” initiatives are seldom voluntary in the usual sense. As
one commentator notes, “virtually all such initiatives are undertaken
because the relevant actors have been effectively pressured to act”’
by such factors as cost savings, competitiveness concerns, the threat
of bad publicity, the prospect of governmental regulation and
pressures from customers, suppliers, creditors, insurers, investors,

7 See, e.g., Joseph Cascio, Introduction, in CASCIO, THE ISO 14000
HANDBOOK, supra note 2, 1, at 1 [hereinafter Cascio, Introduction] (“the 1SO
14000 standards hold out the promise to revolutionize environmental protection as
we have known it in the past quarter century); Lally, supra note 12.

» See, e.g., KRUT & GLECKMAN, supra note 13; Saeed Parto, Aiming Low,
in Gibson, VOLUNTARY INITIATIVES, supra note 52, 182,
™ See, e.g., Kernaghan Webb, Voluntary Initiatives and the Law, in Gibson,

VOLUNTARY INITIATIVES, supra note 52, 32 [hereinafter Webb, Voluntary
Initiatives and the Law}; Haufler, supra note 35; Meidinger, Closer Than You May
Think, supra note 44; Kemaghan Webb & Andrew Morrison, The Law and
Voluntary Codes: Examining the “Tangled Web", in WEBB, VOLUNTARY CODES,
supra note 68, 32.

7 See, e.g., Morrison et al., supra note 12, at 8-10.

7 Robert Gibson, Encouraging Voluntary Initiatives for Corporate Greening:
Consideration for More Systematic Design of Supporting Frameworks at the
National and Global Levels 3 (2002) (unpublished paper on file with author).

HeinOnline --- 10 Buff. Envtl. L.J. 158 (2002-2003)|




2002-2003] ENVIRONMENTAL MANAGEMENT 159

competitors, industry associations, consumers, workers, NGOs, local
communities and others.

Despite these acknowledged limitations of the conventional
categories of political and legal thought, EMSs continue to be
conceived primarily in terms of oppositions between public and
private, mandatory and voluntary, state and market. Even if these
dichotomies are stretched, blurred and questioned no sooner than they
are posited, they still provide the basic framework for identifying and
understanding the phenomenon of corporate greening. Governmental
regulation is the point of departure from which corporate greening is
defined and pursued. The relation of corporate greening to public
authorities and legal systems is an ever present theme.

This tendency to assume a dichotomous distinction between
“private,” “voluntary” corporate environmental initiatives and
“public” law and policy prevents a clearer comprehension of the
subtle and complex interpenetration of “public” and “private” actors
and regulatory systems in the field of environmental management
systems. By emphasizing the voluntary and private character of these
initiatives, the debates over EMSs tend not to acknowledge the full
extent of the entanglement of public authorities and voluntary
initiatives.”’ In my view public authorities and legal systems are
deeply involved in the constitution and exercise of “private” authority
to the point that it is not useful to discuss these initiatives in terms of
a public-private divide. While the relationship between EMS initia-
tives and government regulation has received a great deal of attention
in the legal literature, there have been almost no attempts to examine
their interaction systematically or in a manner that questions seriously

” Cf. LIORA SALTER, MANDATED SCIENCE: SCIENCE AND SCIENTISTS IN THE
MAKING OF STANDARDS 31-32 and 178-80 (1988) [hereinafter SALTER, MANDATED
SCIENCE] (arguing that the debate over regulation versus deregulation neglects the
reality of standards, which are neither fully public nor fully private and always
involve some degree of coordination between public and private sectors).
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the conventional metaphor of a public-private divide.” Distinctions
between public and private, state and non-state, mandatory and
voluntary, etc., are not particularly helpful in understanding the
significance of EMS standards. Rather, EMS standards demonstrate
that the practices of government traverse the categories on which our
understandings of law and politics are typically based. In the
remainder of this article I investigate this issue by exploring the forms
of public authorities’ engagements with voluntary EMS standards in
Canada and examining the “governmental” implications of this
experiment in regulation.

Part I11: Modes of Engagement between Public Authorities
and Voluntary EMS Initiatives in Canada

A variety of public authorities in Canada have begun to engage
with environmental management systems and voluntary EMS
standards in a range of interesting ways. I use the term “public
authorities” broadly to denote all parts of the Canadian state
apparatus, including government ministers, departments, agencies,
bureaucrats, procurement personnel, regulators, committees, legisla-
tures, prosecutors, courts, administrative tribunals, military facilities,
local governments and public utilities. Their engagements with EMS
initiatives to date have fallen, I suggest, into five rough categories:
steering, self-discipline, knowledge production, reward and command.
I also identify three other categories of engagement which have not
(yet) been employed by Canadian public authorities in relation to
environmental management systems, but can be seen elsewhere:
benchmarking, challenge and borrowing. Together these eight
categories give an indication of the range of Canadian public
authorities’ engagements with “private” governance in the field of

” A notable exception is Meidinger’s work on the interaction between the
U.S. legal system and environmental certification systems, including EMS
standards. See, e.g., Meidinger, Closer Than You May Think, supra note 44,
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environmental protection.”
Steering

First, Canadian public authorities have sometimes engaged
with voluntary initiatives such as EMSs and EMS standards in a mode
that can be described as “steering”: encouraging voluntary initiatives,
inhibiting them or steering their development, content or use in a
particular direction. At a certain level, all the modes of engagement I
identify could be described in this way. “Steering” might thus be
viewed as an umbrella category covering most public authorities’
interactions with voluntary initiatives. Nonetheless, Canadian public
authorities have exhibited several types of conduct that are distinct
enough from the other categories of engagement to be considered
separately. The primary driver for these engagements is, as Pollution
Probe observes, that “notwithstanding their voluntary nature,
standards are properly regarded by policy makers as an instrument of
governance.”%

Although “steering” often involves active, intentional efforts
to mold conduct, it can also be passive, or even inadvertent. First, it
may include surveillance or intelligence-gathering. Governments
officials may participate in standards development, for instance, as
much to observe and stay abreast of industry developments as to push
standards in any particular direction.® In this case “steering” consists

79 Two caveats are in order. First, these eight categories of engagement
overlap substantially. A single program or action may involve several modes of
engagement simultaneously. Second, the list of categories is tentative and open-
ended, subject to variation with changing information and the character and
purposes of analysis. Its main purpose is not to set down a definitive typology but
to indicate the extent and variety of interactions among public and private
authorities in the field of environmental management.

80 POLLUTION PROBE, supra note 44 at 41,

8 In Salter’s view this is also true of industry participants: intelligence-
gathering about competitors and informal coordination are often more important
to industry participants than the content of particular standards. Liora Salter, The
Housework of Capitalism: Standardization in the Communications and
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in patrolling a particular conception of the appropriate boundary
between government and “private” spheres. Second, public authorities
may inadvertently send signals that influence voluntary initiatives. For
instance, governments may, on one hand, publicly encourage firms to
use EMSs and environmental certification initiatives, but on the other,
maintain regulatory frameworks such as forest tenure laws or
environmental audit disclosure rules that inadvertently inhibit such
use.®

In any event, public authorities in Canada have engaged in
“steering” voluntary EMS initiatives in at least five ways: by
pronouncing official policies on environmental management systems,
formally constituting and funding standardization bodies, participating
in the development of voluntary EMS standards, providing strategic
policy leadership for standardization activities and regulating the
development, content or use of voluntary initiatives.

1. “Talking the Talk”: Official Policy Pronouncements

First, some public authorities in Canada and elsewhere have
formulated and pronounced official policies on private sector use of
voluntary EMS initiatives. Such pronouncements, which range from
off-the-cuff remarks to detailed policy statements, can have important

Information Technology Sectors, 23 INT'L J. POL. ECON. 105, 116 (1993-94)
[hereinafter Salter, Housework of Capitalism).

82 A recent report by the B.C. government, for example, found that the
province’s forest tenure system, in which government determines forestry planning
requirements, harvest rates and environmental protection standards, made it
difficult for forestry companies to demonstrate the long-term commitment to
sustainable management planning for a defined geographic forest area required for
certification under leading sustainable forestry management programs. BRITISH
COLUMBIA MINISTRY OF FORESTS, IMPLEMENTING FOREST CERTIFICATION IN
BRITISH COLUMBIA: ISSUES AND OPTIONS: REPORT SUMMARY (March 2001), at
http://www for.gov.bc.cathet/certification/researchproject.htm.
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legitimation or delegitimation effects for voluntary initiatives.® Their
content varies from enthusiastic (but often vague) endorsement, to
active promotion, to enunciation of conditions or goals for public
authorities’ involvement or support, to enumeration of concerns, to
active resistance (although this last is very rare in the case of EMS).
In Canada official pronouncements have tended toward endorsement
- and promotion—*“talking the talk” of EMS as part of a broader agenda
of regulatory flexibility. Very few Canadian government authorities
have initiated serious consultations or issued careful policy
pronouncements about how, why or in what conditions they will
endorse voluntary EMS initiatives; but this may be changing as some
federal and provincial authorities have begun earnest policy
development efforts regarding EMS.*

8 Such legitimation effects depend largely on the credibility of official
pronouncements among relevant audiences, with off-hand, vague endorsements
typically having much less effect on the use of voluntary initiatives by industry or
consumers than deliberate pronouncements by well-informed officials who are
capable of distinguishing genuine innovations from mere “business as usual”
advances. See Carraro & Lévéque, The Rationale and Potential of Voluntary
Approaches, supra note 72, at 9-10.

8 Some federal government departments (e.g., Environment Canada) and
government officials in several provinces (e.g., Alberta, B.C., Nova Scotia and
Ontario) have expressly encouraged private sector use of EMSs, often in very
general terms in public remarks, web sites or pamphlets. Some have issued
discussion papers or establish modest government-industry partnerships around
EMS implementation, but most of these efforts have been ad hoc and
uncoordinated. More recently, Canadian federal officials participated in the
development of a joint Canada-Mexico-U.S. policy statement on EMS. See North
American Commission for Environmental Cooperation (NACEC), Improving
Environmental Performance and Compliance: 10 Elements of Effective
Environmental Management Systems (2000), available at http://www.cec.org
(cautiously supporting use of EMSs to achieve public policy goals, endorsing
structure and approach of leading EMS standards such as ISO 14001 and
enunciating ten elements voluntary EMSs should have to satisfy governments’
concerns about environmental performance, pollution prevention, public
accountability and legal compliance). Alberta and Ontario have begun to elaborate
policies on the incorporation of EMS into their regulatory frameworks. See
“Rewards,” below. Still, considering that EMSs have been in wide use for more
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2. Constitution and Funding of Standardization Bodies

Second, the federal government is involved in the
establishment and operation of voluntary standards-setting bodies in
Canada. Although not involving overt direction of standardization
activities, this is an interesting but overlooked dimension of inter-
action between governments and voluntary standardization.
Standards-setting bodies in most countries have complicated
relationships to the state apparatus. The Standards Council of Canada,
Canada’s principal voluntary standardization organ and its national
ISO member body, is a “quasi-non-governmental organization”. It
is a federal crown corporation established by statute in 1970, reporting
to Parliament through Industry Canada and receiving federal
government funding.® Its statutory mandate is to promote efficient
and effective voluntary standardization in Canada by (inter alia)
promoting public-private sector cooperation.’” Thus its constitutive
instrument emphasizes the hybrid public-private character of
standardization.

than a decade, the paucity of considered policy statements is surprising.

8 Leon Gordenker & Thomas G. Weiss, Pluralising Global Governance:

Analytical Approaches and Dimensions, 16 THIRD WORLD Q. 357 (1994); cf-
Salter, Housework of Capitalism, supra note 82, at 179,

86 Standards Council of Canada Act, ch. S-16, R.S.C. (1985) (Can.),

amended by ch. 1, S.C. 1987 and ch. 24, S.C. 1996 (Can.). The Standards Council

of Canada oversees Canada’s National Standards System, an informal federation
of more than 270 independent organizations. It delegates the actual writing of
standards to accredited standards development bodies such as the Canadian
Standards Association (CSA), a private not-for-profit corporation. For an excellent
overview of voluntary standardization in Canada, see CIELAP, supranote 25. Like
the Standards Council of Canada, the majority of [SO national member bodies are
state-owned, but the ISO member bodies in most advanced industrial democracies
other than Canada are private not-for-profit organizations formally independent of
the. state.

8 Standards Council of Canada Act, ch. S-16, § 4(1), R.S.C. (1985) (Can.).

& Salter’s work on health, safety and communication standards provides a
detailed insight into this public-private hybridization inherent in standardization
bodies. See, e.g., SALTER, MANDATED SCIENCE, supra note 78; Salter, Housework
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3. Participation in Standards Development

Third, Canadian government officials have participated
directly in the development of EMS standards in Canada and ISO
since the beginning of EMS standardization in the early 1990s, by
sitting on national standards committees and serving as Canadian
delegates to ISO meetings.* Indeed, government officials participate
in most voluntary standards development in Canada.®® Canadian
standards committees operate on a consensus basis and employ a
“balanced matrix” to ensure that their membership reflects a rough
balance among standards users (industry), service/professional
representatives (including consultants, auditors and registrars),
government officials and “general interest” members (a grab-bag for
consumer, environmental and labor representatives, academics, etc.).”!
Government officials often cite the balanced membership and
consensual process of Canadian standards committees and ISO itself
as key reasons to endorse voluntary EMS standards,” but the

of Capitalism, supra note 82.

¥ Federal government officials have been the most active, a few playing
prominent roles in the development of the ISO 14000 standards. Provincial
officials have also participated on a limited scale, and municipal officials have
begun to participate in Canadian EMS standards committees.

% In addition to participating in many non-governmental standards
committees, governments have their own standards development organs. For
example, one of the four standards development organizations accredited by the
Standards Council of Canada, the Canadian General Standards Board (CGSB), is
. afederal government organization within Public Works and Government Services
Canada. Although CGSB does not develop EMS standards, it provides EMS
auditing and registration services to public and private sector clients.

o See, e.g, CANADIAN STANDARDS ASSOCIATION, GUIDELINE B:
PROCEDURES FOR ESTABLISHING AND MAINTAINING STANDARDS STEERING
COMMITTEES, (2d ed. 1990), reprinted in CIELAP, supra note 25, Appendix C.
52 See, e.g, COMMISSIONER OF THE ENVIRONMENT AND SUSTAINABLE
DEVELOPMENT, REPORT OF THE COMMISSIONER OF THE ENVIRONMENT AND
SUSTAINABLE DEVELOPMENT 1999 (1999), at http://www.oag-
bvg.gc.ca/domino/reports.nsf/html/cI9menu_e.html [hereinafter CESD, 7999
Report].
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impression of balanced consensus may be misleading. Industry and
consultants usually make up a large majority on committees, the
Canadian Standards Association often has difficulty maintaining the
“balanced matrix” on its environmental standards committees®® and
ISO has been criticized repeatedly for its dominance by big industry
from advanced industrial countries.

4. Strategic Policy Leadership

Fourth, strategic leadership of national and international
standardization activities is seen by many governments as a priority
to ensure international competitiveness of home industry. It was only
in March 2000, however, that the Canadian federal government
launched the Canadian Standards Strategy, to “provide direction and
leadership on how to use standardization to best advance the social
and economic well-being of Canadians in a global economy”.** The
Strategy promotes the use of standards as complements to regulation,
calls for fuller representation of the broadening range of
“standardization stakeholders” and acknowledges that fiscal restraint
and global trade are driving public authorities’ increasing reliance on
voluntary standards to achieve public policy goals.”

S. Regulation of Voluntary Initiatives

‘ Finally, public authorities may regulate the development, use
or content of voluntary environmental initiatives. Canadian public

% See CIELAP, supra note 25.

4 See Standards Council of Canada, Canadian Standards Strategy and
Implementation Proposals (March 2000), at http://www.scc.ca/. The Strategy was
the product of a stakeholder consultation process led by the Standards Council of
Canada and Industry Canada.

9 Id. The Strategy is expressly based on two assumptions: that (1) standards
are becoming a pillar of the new global trade system, and (2) fiscal restraint means
that industry and government are struggling to do more with less and standards can
offer effective, less costly ways to achieve the objectives of reducing costs,
eliminating regulatory burdens and protecting the public interest.
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authorities have generally taken a “hands off” approach to the
development and use of voluntary initiatives,”® including EMSs.
Nonetheless various forms of state regulation may affect the
development and use of EMS initiatives directly or indirectly,
including:®’

. Competition law, which addresses the possible anti-
competitive effects of competitors coming together to devise
rules for themselves;

. Misleading advertising laws, which may apply when a firm
violates the requirements of a voluntary standard to which it
subscribes (e.g., ISO 14001), yet represents itself as
conforming;

. International trade law, in particular the Agreement on
Technical Barriers to Trade (TBT Agreement), which requires
member states, including Canada, to do everything reasonable
to ensure that voluntary standards-setting bodies in their
jurisdiction adhere to the Code of Good Practice for the
Preparation, Adoption and Application of Standards, which
essentially applies the TBT Agreement’s trade disciplines to
voluntary standardization: i.e., where international standards
exist on a subject, domestic standardization bodies should use
them as the basis for their own standards;®

. The presence or absence of clear ground rules for the
development and use of voluntary initiatives, such as
requirements of public participation in the development or
implementation of voluntary initiatives, or public disclosure

% See, e.g, Webb, Voluntary Initiatives and the Law, supra note 75.

7 See generally id.,; John Moffet & Frangois Bregha, Non-Regulatory
Environmental Measures, in Gibson, VOLUNTARY INITIATIVES, supra note 52, 15.
%8 See Agreement on Technical Barriers to Trade (1994), in The Results of

the Uruguay Round of Multilateral Trade Negotiations: The Legal Texts, Uruguay
Round (1987-1994), arts. 3.1, 4.1, and Annex 3 [hereinafter TBT Agreement),
available at http://www.wto.org/english/docs_e/legal_e/legal_e.htm (last visited
Nov. 25, 2002). See also “Self-Discipline,” below.

HeinOnline --- 10 Buff. Envtl. L.J. 167 (2002-2003)|




168 BUFFALO ENVIRONMENTAL LAW JOURNAL [Vol.10

of information on participants’ performance (to date, Canadian
governments have not enacted such rules); and

. The presence or absence of a credible “regulatory backstop”
in the form of monitoring and enforcement of existing
environmental laws and demonstrable will to step in with
regulatory instruments should voluntary initiatives fail to
achieve public policy objectives.

Self-Discipline

The second major way Canadian public authorities have
engaged with voluntary EMS initiatives can best be described as self-
discipline.” It is possible to distinguish two forms of self-discipline:
public authorities “walking the walk” by implementing EMSs in their
own operations; and public authorities ratifying international
agreements that turn voluntary standards into potential constraints on
their authority.

1. “Walking the Walk”: Implementing EMSs in Government
Operations

Canadian public authorities at all levels of government have
begun to develop and implement their own EMSs, some on their own
initiative and others as a result of pressure from central government
authorities. At the federal level most major departments and several
agencies now have EMSs, although they vary substantially in scope,
detail and degree of implementation, The federal Auditor General and
the Commissioner of the Environment and Sustainable Development
(CESD) began to encourage federal organizations to implement EMSs

» This category coincides roughly with Doemn et al.’s “regulatory regime
[11,” the state’s regulation of itself. G. Bruce Doern et al., Canadian Regulatory
Institutions: Converging and Colliding Regimes, in CHANGING THE RULES:
CANADIAN REGULATORY REGIMES AND INSTITUTIONS 3 (G. Bruce Doern et al. eds,
1999).
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