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    This Article analyzes the Law on the Creation of the Foundation “Re-
membrance, Responsibility and Future” which the German Legislature
passed on July 17, 2000. The law established a foundation designed to com-
pensate individuals who were victims of the Nazi slave and forced labor pro-
gram. Because of their roles in this atrocity, the German government and
German industry both contributed billions of dollars to the Foundation. In
this Article, the authors identify numerous flaws with the law. They argue
that, despite the monetary payments, no entity took true responsibility for the
forced labor program. Various groups were excluded from the negotitations
and some had their claims extinguished by the law but were not afforded
compensation by it. The authors also contend that much of the justiªcation
for the Foundation Law originates in ºawed and unexamined assumptions
about the strength of the victims’ legal claims. These factors, and others, have
led the authors to conclude that this law fails to achieve its primary goal, the
remembrance of the horriªc acts committed by the Nazis.

I.  Introduction

In August 2000, Germany’s twin houses of parliament enacted a law
establishing a foundation to compensate survivors of the Nazi forced la-
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bor program.1 The Foundation Law has been acclaimed as a victory for
Holocaust survivors. In this Article, we examine the recent events and
post-war historical developments that led to the Foundation Law and
conclude that the victory is ambiguous at best.

While the Foundation Law provides compensation to Nazi-era slave
and forced laborers, it also sharply limits compensation amounts, denies
recovery to some potential claimants, and purports to preclude further
litigation of Holocaust-era claims. Proponents of the Foundation Law
have defended the choice to use legislation to resolve Holocaust-related
claims initially brought in a judicial forum on the grounds that litigation
is inherently ill-suited to that task, and have justiªed the terms of the
Law by reference to claimants’ poor chances in the courtroom. In this
Article, we identify some troubling assumptions underlying these ration-
ales and highlight the historical and political context in which they are
offered.

Germany enacted the Foundation Law pursuant to an international
agreement designed to resolve legal claims against German companies
arising out of their use of slave and forced labor during the Third Reich.2

In accordance with the Law, slave laborers, including Jews, Sinti and
Roma (or Gypsies), gay men and lesbians, and others whom the Nazis
incarcerated in concentration camps and who worked under extraordi-
narily inhumane conditions,3 are eligible to receive up to DM 15,000
each.4 Forced laborers, including Poles, Czechs, and other nationals, who
worked under slightly less brutal conditions and varying degrees of coer-
cion for no (or extremely low) wages,5 are eligible to receive up to
DM 5,000 each.6 Awards available under the Law are capped at these
maximums. For the most part, heirs are not eligible to recover.7

                                                                                                                             
1

  Gesetz zur Errichtung einer Stiftung “Erinnerung, Verantwortung, Zukunft” [Law on
the Creation of the Foundation “Remembrance, Responsibility and Future”], v. 2.8.2000
(BGBl. I S.1263), available in English at http://www.stiftungsinitiative.de/eindex.html; see
generally Hugo J. Hahn, Individualansprüche auf Wiedergutmachung von Zwangsarbeit im
Zweiten Weltkrieg, 53 Neue Juristische Wochenschrift 3521 (2000); Christoph Saffer-
ling, Zwangsarbeiterentschädigungsgesetz und Grundgesetz. Zur Frage der Verfas-
sungsmäßigkeit des Gesetzes zur Errichtung einer Stiftung “Erinnerung, Verantwortung,
Zukunft,” 34 Kritische Justiz 208 (2001).

The Law also deals with insurance, property and personal injury claims, see Law on
the Creation of the Foundation § 9(3)–(4), and creates a fund for educational and humani-
tarian projects, see id. §§ 2, 9(7).

2
  Agreement Between the Government of the United States and the Government of the

Federal Republic of Germany Concerning the Foundation “Remembrance, Responsibility,
and Future” (July 17, 2000) [hereinafter Agreement], at http://www.state.gov/www/
regions/eur/holocaust/000717_agreement.html.

3
  See Ulrich Herbert, A History of Foreign Labor in Germany, 1880–1980 176

(1990).
4

  Law on the Creation of the Foundation, §§ 9(1), (11)1.
5

  See Herbert, supra note 3, at 142.
6

  Law on the Creation of the Foundation, §§ 9(1), (11)1. At an approximate exchange
rate of DM 2 to $1, claimants will receive close to $7,500 and $2,500, respectively.

7
  Id. § 13(1).
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The Foundation itself was funded jointly by public and private enti-
ties. The German government and a consortium of German companies
each committed DM 5 billion to the fund.8 Non-governmental agencies,
referred to in the Law as partner organizations, are cooperating to dis-
tribute this money to approximately one million people9 residing primar-
ily in the United States, Israel, Poland, the Czech Republic, Ukraine,
Belarus, and other former Soviet republics.10 These partner organizations
are expected to publicize the work of the Foundation11 as well as to
evaluate claims and convey payment.12 Judicial review of adverse deter-
minations by the partner organizations appears to be precluded.13

This arrangement is the product of intense diplomatic negotiation in
which ofªcials of the United States as well as representatives of German
industry and government played the most important roles.14 The diplo-
matic efforts came on the heels of a slew of lawsuits ªled in United
States courts against German industry, European and American insurance
companies, and Swiss banks, all of which allegedly acted tortiously or in
breach of contract to the detriment of victims of Nazism or their heirs.15

Although litigation spurred the negotiations that led to the enactment
of the Foundation Law, litigation ultimately was displaced by other legal
practices. Since passage of the Foundation Law, virtually all lawsuits
pending in United States courts involving claims arising out of slave or
forced labor during the Third Reich have been dismissed. German courts,
including the German Federal Court of Justice (Bundesgerichtshof) and
the Federal Constitutional Court (Bundesverfassungsgericht), have dis-

                                                                                                                             
8

  William Drozdiak, Germans Reach Settlement with Slave Laborers, Wash. Post,
Dec. 18, 1999, at A20. This is not the ªrst time German companies were called upon to
compensate Jewish slave laborers. See generally Benjamin B. Ferencz, Less Than

Slaves: Jewish Forced Labor and the Quest for Compensation (1979). In the years
following World War II, a handful of the hundreds of German companies that used con-
centration camp labor turned over a total sum of approximately $13 million, which was
shared by fewer than 15,000 of the Jewish survivors. Many received less than $1,000. Id. at
188.

9
  Estimates range from 700,000 to 2.3 million, but the one million estimate is cited

most frequently. See Michael J. Bazyler, Nuremberg in America: Litigating the Holocaust
in United States Courts, 34 U. Rich. L. Rev. 1, 192 (2000).

10
  See Law on the Creation of the Foundation § 9.

11
  See id., § 10(2).

12
  Id. § 10.

13
  Id. § 19.

14
  For a recent account, see Lothar Evers, Verhandlungen konnte man das eigentlich

nicht nennen . . ., in Stiften gehen: NS-Zwangsarbeit und Entschädigungsdebatte

222–34 (Ulrike Winkler ed., 2000).
15

  See Burger-Fischer v. Degussa AG, 65 F. Supp. 2d 248 (D.N.J. 1999); Iwanowa v.
Ford Motor Co., 67 F. Supp. 2d 424 (D.N.J. 1999). See generally Bazyler, supra note 9;
Derek Brown, Litigating the Holocaust: A Consistent Theory In Tort For The Private En-
forcement Of Human Rights Violations, 27 Pepp. L. Rev. 553 (2000); Stuart M. Kreindler,
History’s Accounting: Liability Issues Surrounding German Companies For The Use Of
Slave Labor By Their Corporate Forefathers, 18 Dick. J. Int’l. L. 343 (2000).
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missed lawsuits ªled in Germany, holding that the Law precludes claims
of this nature.16

This is because in exchange for the quid of a commitment to create
and fund the Foundation, Germany sought only one quo: legal peace, i.e.,
an end to the lawsuits. For this reason, the United States agreed to mini-
mize the legal threat to German industry by ªling a Statement of Interest
in every American lawsuit involving a claim arising out of slave or forced
labor during the Third Reich. The Statement of Interest calls for dis-
missal of the suit on political question or other grounds and states that it
is in the national interest of the United States that the Foundation be the
sole avenue for former slave and forced laborers to obtain compensation.17

The Law provides for the German parliament (Bundestag) to declare
that legal peace has been achieved once the last lawsuit pending before a
United States court is dismissed. This declaration was a prerequisite for
the compensation provisions of the Law to become effective.18 The Bun-
destag made this declaration on May 30, 2001.19

Proponents of the Law, such as former United States Deputy Treas-
ury Secretary Stuart Eizenstat, who devoted tremendous effort to secur-
ing restitution for the survivors of Nazism,20 offer various reasons why
the United States has obliged itself to intervene in any future lawsuits on
the side of German industry: Litigation can be costly and time-
consuming.21 The survivor population is rapidly aging and dying at a rate
of one percent per month.22 Moreover, German industry has strong legal
defenses; even plaintiffs who live long enough to see the outcome of their
suits are unlikely to prevail.23 For these reasons, proponents of the Law
urge, it is most prudent to curtail access to judicial remedies and redirect

                                                                                                                             
16

  See, e.g., BGH [Federal Court of Justice], Neue Juristische Wochenschrift

(“NJW”), 54 (2001), 1069 (citing Law on the Creation of the Foundation § 16), cert. de-
nied, Bundesverfassungsgericht (“BVerfG”) [Federal Constitutional Court], NJW, 54 (2001),
2159; OLG Northrhine-Westfalia, NJW 53 (2000), 3577.

17
  See Agreement, supra note 2, Annex B.

18
  According to the Foundation Law, “[t]he ªrst allocation of funds to the Foundation

requires as a precondition the entry into force of the German-American Intergovernmental
Agreement Concerning the Foundation ‘Remembrance, Responsibility and Future,’ and the
establishment of adequate legal security for German enterprises. The German Bundestag
shall determine whether these preconditions exist.” Law on the Creation of the Foundation
§ 17(2).

19
  Roger Cohen, Last Chapter: Berlin to Pay Slave Workers Held by Nazis, N.Y. Times,

May 31, 2001 at A7.
20

  See Stuart Eizenstat, Justice for the Survivors, Wash. Post, Jan. 16, 2001 at A21.
21

  Eizenstat Testimony on Worldwide Holocaust Restitution Efforts: Hearing before the
Senate Foreign Relations Comm., 106th Cong. (Apr. 5, 2000) (statement of Eizenstat, U.S.
Deputy Sec’y and Special Rep. for Holocaust Issues).

22
  Id.

23
  Id. These arguments echo the position of corporate defendants in past suits for com-

pensation and are bolstered by the afªdavits of sympathetic academics attesting to a total
lack of corporate legal responsibility. See Rudolf Randelzhofer & Oliver Dörr,
Entschädigung für NS-Zwangsarbeit, 1994 (afªdavit prepared for German govern-
ment in case of forced labor compensation before the BVerfG in 1996).
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claimants to the Foundation, which promises expeditious processing and
disbursement. Private distribution, proponents declare, is designed to en-
sure the speediest, least bureaucratic avenue to satisfying valid claims.24

Supporters’ arguments, however, go beyond mere pragmatism. Pro-
ponents often argue that the claims for compensation were “not about the
money”; it was memory or acknowledgement that claimants really
sought.25 To such a hallowed purpose, litigation—the site of objections,
cross-examinations, delay tactics, and greedy lawyers—appears ill-
suited, even indecent. Visualize instead an afªrmative legislative act
agreed to through international cooperation and accompanied by a sol-
emn profession of a moral obligation to those who have awaited justice
for so many years.26 When litigation is juxtaposed against this noble al-
ternative, for a cause as sacrosanct as compensating the survivors of Na-
zism, the proper course seems clear.

On the other hand, this course also enabled German industry to avert
the assignment of legal responsibility for the enslavement of millions of
civilian workers from 1933 to 1945.27 From the outset, the companies
consistently and sternly denied any legal culpability, preferring instead to
assume a “moral obligation” to compensate the survivors of their prede-
cessors’ brutality.

In this Article, we do not establish that the continuation of lawsuits
under the current American class action regime would have generated a
larger ªnancial settlement. Our thesis concerns the Law’s pretense to
providing not only material restitution to survivors of the Nazi labor pro-
gram, but also acknowledgement of responsibility for the atrocities that
the survivors endured. We contend that a close look at the Law belies any
real acknowledgement of responsibility by German industry. A close
look reveals no remorse, no confession, and no sense of debt for the mer-

                                                                                                                             
24

  See, e.g., Stuart Eizenstat White House brieªng, Dec. 15, 1999.
25

  See Evers, supra note 14, at 225–26 (quoting Volkswagen’s Head of Media Rela-
tions as saying, “No, I really think that we ought to proceed in encouraging and funding
political publicity work under the Heading: ‘Never again Fascism . . .’ We should not go
the way of individual compensation payments and backroom agreements. I don’t even
think that there is an adequate sum—and I am repeating it again, for us this is not about
money.” (transl. by Zumbansen)).

26
  The Foundation Law’s Preamble contemplates historical, political, and moral re-

sponsibility. Law on the Creation of the Foundation, Preamble, v. 2.8.2000 (BGBl. I
S.1263).

27
  Recently, the responsibility of governmental and private actors for slavery during

Hitler’s reign has been widely researched, in the academy as well as by the corporations
themselves. See, e.g., Barbara Hopmann et al., Zwangsarbeit bei Daimler-Benz

(1994); Hans Mommsen & Manfred Grieger, Das Volkswagenwerk und seine Ar-

beiter im Dritten Reich (1996); Zwangsarbeit bei Ford (Projektgruppe “Messelager”
im Verein EL-DE-Haus e.V. Köln ed. 1996); I. G. FARBEN, Von Anilin bis Zwangsar-

beit (Coordination gegen BAYER-Gefahren e.V./CGB, eds., 1995); Bernd C. Wagner, IG
Auschwitz: Zwangsarbeit und Vernichtung von Häftlingen des Lager Mon-

owitz 1941–1945, Darstellungen und Quellen zur Geschichte von Auschwitz (Institut für
Zeitgeschichte ed., 2000); Peter Hayes, Zur umstrittenen Geschichte der I. G. Farbenin-
dustrie AG, 18 Geschichte und Gesellschaft 405 (1992).
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ciless treatment of these people who exerted themselves beyond human
capacity. A close look reveals not a crack in the companies’ unwavering
avowal of their blamelessness.

It may be true that some claims against the German companies were
“not about the money,” but from this it does not necessarily follow that
any settlement sufªces. If acknowledgement or memory was the claim-
ants’ primary objective, it is at least worthwhile to ask whether the Law
achieved it. This Article examines the Law, the process by which agree-
ment on its terms was reached, the promises exchanged for it, and the
rationales offered in its support, in an effort to address that question. We
argue that with the aid of German and American courts, the German
companies made a series of shrewd institutional maneuvers that quietly
defeated claimants’ acknowledgement objective, again and again avoid-
ing confrontation with their pasts. Furthermore, the companies and their
partners in negotiation bolstered support for these moves, perversely, by
reference to the sanctity of the memory of the Holocaust and its incom-
patibility with money damages and litigation. In the end, while the Foun-
dation Law was touted as achieving memory, it achieved forgetting.

It may be too much to expect a piece of legislation to perform the
comprehensive work of coming to terms with the past, but one can at
least be skeptical about representations that credit the Foundation Law
for having achieved such an admirable goal. As we will discuss, claims
alleging speciªc corporate culpability have consistently been channeled
away from concrete, plaintiff-versus-defendant confrontations, toward
more abstract declarations of “moral,” “historical,” or “political” respon-
sibility. We attempt to demonstrate that the Law is a recent development
in a trend reaching back to the post-war years. Since World War II, re-
dress for victims of the Holocaust has been treated as a matter of foreign
affairs and international reparations rather than litigation between private
parties. This preference for extra-judicial remedies originated in a desire
to enable German industry to recuperate economically following World
War II. Now, with German industry long since recovered, the notion that
litigation is an inappropriate means of addressing Holocaust victims’
concerns has persisted and lawsuits for individual relief have met largely
with failure.

Consistent with its history, the Law conditions the disbursement of
compensation payments on legal peace and purports to limit all future
claimants to its terms. Moreover, the preamble acknowledges the propri-
ety of compensating victims, but does not speciªcally assign responsibil-
ity for perpetrating the offenses that gave rise to the need for compensa-
tion. Literature on the topic of personal and collective responsibility for
historical misdeeds is not scant,28 but the Foundation Law reºects none of
this grappling; this is what troubles us.

                                                                                                                             
28

  See, e.g., Theodor W. Adorno, The Meaning of Working Through the Past, in
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Recently, other racial and national groups that have endured histori-
cal atrocities have come forward with claims against governments and
private entities that participated in their subjugation. African American
scholars and activists have commenced a national debate on restitution
for American slavery.29 Women from the Paciªc who were forced to serve
as “comfort women” to the Japanese military in the 1930s and 1940s
seek restitution from the government of Japan.30 On occasion, spokesper-
sons for these efforts cite the German Foundation as an example of the
kind of restitution they seek, admiring the success that victims of Nazism
had in obtaining compensation and acknowledgement for the wrongs they
suffered.31 We hope that the Foundation will serve as an example to these
other claimants, but not as a model to be emulated—rather as a caution-
ary tale to be heeded.

Part II of this Article provides an account of the steps that led to en-
actment and implementation of the Law, from the initiation of lawsuits in
United States courts in the 1990s, through transatlantic negotiations, to
the Bundestag’s clearing the way for payments to ºow. Part III places the
Law in historical context, showing how German and American courts
repeatedly have blocked private claims, describing the claims in terms
that render them best resolved by international diplomacy. This Part also
unearths the tangle of political and moral judgments underlying the per-
sistent denial of corporate legal responsibility. Part IV examines the rhe-
torical strategy that proponents deployed to bolster the legitimacy of the
Foundation Law. Proponents spoke of the Holocaust as if it were
uniquely incompatible with litigation. In so doing, they created a hostile
climate for legal claims and diverted attention to an acknowledgement
objective that was never achieved. Finally, Part V concludes that the
Foundation Law, far from being an unambiguous success for Holocaust
survivors, defeated memory and instead produced forgetfulness.

                                                                                                                             
Critical Models: Interventions and Catchwords 89–103 (Henry W. Pickford trans.,
1998) (1963); Alexander & Margarete Mitscherlich, The Inability to Mourn:

Principles of Collective Behavior (Beverley R. Placzek trans., 1975) (1967); Chris-

tian Meier, Vierzig Jahre nach Auschwitz (1990); Jürgen Habermas, Was Bedeutet
»Aufarbeitung der Vergangenheit« Heute? in Die Normalität einer Berliner Republik

21–45 (1995); Peter Novick, The Holocaust in American Life (1999); Charles

Maier, The Unmasterable Past. History, Holocaust and German National Iden-

tity (1988).
29

  E.g., Randall Robinson, The Debt: What America Owes to Blacks (2000).
30

  All Things Considered: Comfort Women (NPR broadcast, Aug. 1, 2001).
31

  See id.
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II.  Background of the Foundation Law:

The Move from Litigation to Diplomacy and Legislation

A.  American Lawsuits in the 1990s

In the 1990s,32 Holocaust survivors began ªling lawsuits in United
States courts against Germany and German companies for enslavement
during the Third Reich.33 One such plaintiff was Hugo Princz.34 At age
16,35 Princz and his family, all American citizens, found themselves
trapped in Czechoslovakia when the United States declared war against
Germany in 1942.36 All six were arrested as enemy aliens and sent to
concentration camps.37 Princz’s parents and sister were executed at
Treblinka.38 Princz and his brothers were sent to Birkenau, where they
performed slave labor at a chemical plant owned by I. G. Farben.39 Only
Princz survived.40 He was subsequently transferred to Dachau, where he
performed slave labor at an underground airplane factory,41 and was en
route to a third concentration camp for extermination when, at the end of
the war, the United States liberated the freight train in which Princz was
being transported.42

Nearly a half-century later, after years of failed attempts to obtain
payments directly from the German government,43 Princz sued Germany

                                                                                                                             
32

  Litigation arising out of the Holocaust began much earlier, but the lawsuits initiated
between the 1950s and 1980s received little public or academic attention. See Walter
Schwarz, Abschied, Rechtsprechung zum Wiedergutmachungsrecht (RzW), 32
(1981), 114 (discussing suits from 1950 to 1981).

33
  These lawsuits were spurred in part by the conclusion of the Cold War and the re-

uniªcation of Germany, both of which resulted in the declassiªcation of documents previ-
ously unavailable to plaintiffs. See Allyn Z. Lite, Another Attempt to Heal the Wounds of
the Holocaust, 27 SPG Hum. Rts. 12, 14 (2000).

34
  Princz v. Federal Republic of Germany, 26 F.3d 1166 (D.C. Cir. 1994).

35
  Id. at 1176 (Wald, J., dissenting).

36
  Id. at 1168.

37
  Id.

38
  Id.

39
  Id. I. G. Farben, now in liquidation, is a large chemical concern composed of several

smaller companies; the most well-known in the United States is probably Bayer. See Jo-

seph Borkin, The Crime and Punishment of I. G. Farben 4, 160–63 (1978). Its notori-
ous Buna IV plant exploited the slave labor of Auschwitz-Birkenau inmates in the produc-
tion of buna, a synthetic rubber that Hitler hoped would help sustain his war effort. See id.
at 111–27.

40
  See Princz, 26 F.3d at 1168.

41
  Id. at 1177 (Wald, J., dissenting).

42
  Id. at 1168.

43
  Id. at 1177 (Wald, J., dissenting). Princz was deemed ineligible for an existing com-

pensation program operated by the German government because he was a citizen of the
United States at the time of his enslavement. Id. The program, known as the Bundes-
entschädigungsgesetz (“BEG”), enacted on June 26, 1956, (BGBl. I S.559), and amended
on September 14, 1965, (BGBl. I S.1315), provides compensation to those who were per-
secuted by the Nazis for political, racial, religious or ideological reasons, but does not
provide speciªc compensation for forced laborers. See Wiedergutmachung und Kriegs-

folgenliquidation. Geschichte-Regelungen-Zahlungen 104–12 (Hermann-Josef
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in federal district court in Washington, D.C., seeking to recover damages
for injuries arising out of his enslavement.44 The German government
moved to dismiss Princz’s complaint on the grounds that the Foreign
Sovereign Immunities Act of 1976 (“FSIA”)45 immunized Germany
against the claims asserted.46 On appeal from the district court’s denial of
the motion,47 the D.C. Circuit dismissed the case, pursuant to the FSIA,
for lack of subject matter jurisdiction.48

Other former slaves took a cue from Princz’s failed efforts at suing
the German government and sought to avoid the FSIA by naming as de-
fendants the private companies that proªted from the use of slave labor.
Former slaves of, among others, Ford Werke,49 Degussa,50 and Siemens51

                                                                                                                             
Brodesser et al. eds., 2000) [hereinafter Wiedergutmachung und Kriegsfolgenliqui-

dation]; see Cornelius Pawlita, “Wiedergutmachung” als Rechtsfrage? 301–07
(1993).

44
  See Princz, 26 F.3d at 1168.

45
  28 U.S.C. §§ 1330, 1602–11.

46
  See Princz, 26 F.3d at 1168.

47
  813 F. Supp. 22, 26 (D.D.C. 1992), rev’d 26 F.3d 1166 (D.C. Cir. 1994). The district

court reasoned that the FSIA “has no role to play where the claims alleged involve undis-
puted acts of barbarism committed by a one-time outlaw nation which demonstrated cal-
lous disrespect for the humanity of an American citizen, simply because he was Jewish.”
Princz, 813 F. Supp. at 26. The Second Circuit, however, held that “that is not the law.”
Princz, 26 F.3d at 1169.

48
  Princz, 26 F.3d at 1168. After Princz’s claims against the German government were

dismissed, he attempted to bring essentially the same claims against four private compa-
nies, which he alleged to be the corporate successors to the companies that enslaved him.
See Princz v. BASF Group, No. 92-0644, 1995 U.S. Dist. LEXIS 22104, at *1–*3 (D.D.C.
Sep. 18, 1995). In addition to BASF Group, Princz sued Hoechst AG, Bayer Group, and
Daimler-Benz AG. The ªrst three were alleged to be the successors to I. G. Farben. Id. at
*3. Again, Princz’s claims were dismissed, this time by stipulation of the parties. Id. at
*17. In his order dismissing the case, District Court Judge Stanley Sporkin cited not only
the court of appeals’ reversal of his decision in the ªrst suit, but also the availability of
“meritorious legal defenses,” including lack of personal and subject matter jurisdiction, id.
at *6, *16, and the existence of pending government-to-government negotiations intended
to resolve the sorts of claims that Princz raised in a litigation context, id. at *4. In 1994,
then President Clinton raised Princz’s claim in a meeting with then German Chancellor
Helmut Kohl, who reportedly declined to discuss the matter. See Princz, 26 F.3d at 1177
(Wald, J., dissenting). Princz ªnally obtained ªnancial remuneration pursuant to an agree-
ment between Germany and the United States called The Hugo Princz Agreement of 1995,
awarding Princz and ten other United States citizens caught in the Third Reich $2.1 mil-
lion. See Bazyler, supra note 9, at 25; Symposium, What Happens Next?, 20 Whittier L.

Rev. 91 (1998).
49

  See Iwanowa v. Ford Motor Co., 67 F. Supp. 2d 424 (D.N.J. 1999). Ford Werke AG
is a wholly owned subsidiary of Ford, the American motor company. Ford established Ford
Werke in 1925. See id. at 432. See also Michael Dobbs, Ford and GM Scrutinized for Al-
leged Nazi Collaboration, Wash. Post, Nov. 30, 1998, at A01 (discussing Ford’s war-time
engagement with Germany).

50
  See Burger-Fischer v. Degussa AG, 65 F. Supp. 2d 248 (D.N.J. 1999). Degussa (for-

merly Aktiengesellschaft Deutsche Gold- und Silber-Scheideanstalt, since 1999 Degussa-Hüls
AG) is a large German chemical company that was incorporated in Frankfurt in 1873 and
is a world leader in the development of exclusive metal applications as well as chemical
products innovations. Degesch, a subsidiary of Degussa, developed and distributed Zyklon
B, the gas used in the Nazi gas chambers. See id. at 252.

51
  See id. at 250 (naming Siemens as a co-defendant). Siemens AG, a large German
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brought class action lawsuits against their former corporate masters in
federal district court in the late 1990s.52

In addition to the prospect of substantial class action awards, the de-
fendants feared that the lawsuits would damage their public image and
thereby adversely affect German export industries.53 The German corpo-
rate community faced criticism in the United States and elsewhere as the
details of the forced labor program reached the public.54 In early 1999,
public attention in the United States reached its peak when New York
ofªcials asked regulators to delay a proposed merger between Deutsche
Bank AG and Bankers Trust until the compensation issue was satisfacto-
rily resolved.55

Around this time, respected art galleries were confronted with
claims that valued items in their collections had been stolen during the
“Aryanization”56 of Jewish property in the 1930s.57 Life insurance com-

                                                                                                                             
close corporation founded in 1847, developed into a world leader in electric, electronic and
technical equipment. Among Siemens’s employees during the war were numerous slave
and forced laborers from the Oranienburg, Buchenwald, Sachsenhausen, Flossenbürg and
Auschwitz camps. See Ferencz, supra note 8, at 117–22.

52
  See, e.g., Iwanowa, 67 F. Supp. 2d at 424; Degussa, 65 F. Supp. 2d at 248; Class

Action Complaint 1, Pollack v. Siemens AG, No. CV 98-5499 (E.D.N.Y., ªled Aug. 30,
1998) (in which Krupp, Henkel, Audi, Daimler-Benz, Volkswagen, BMW, and other com-
panies were also named as defendants); Fishel v. BASF, 175 F.R.D. 525 (S.D. Iowa 1997)
(naming I. G. Farben and its successor companies as well as Daimler-Benz and Krupp as
defendants). We discuss some of the issues in these cases in Part III below.

These companies were by no means the only entities to use slave labor during the
Hitler years. Hundreds of companies (including Krupp, Daimler-Benz, and Volkswagen to
name just a few) as well as farms, churches, and private households made widespread use
of this cheap resource. See generally Ferencz, supra note 8; Ulrich Herbert, Labor as
Spoils of Conquest, 1933–1945, in Nazism and German Society 219–73 (David F. Crew
ed., 1994); Ulrich Herbert, Fremdarbeiter: Politik und Praxis des “Ausländer-

Einsatzes” in der Kriegswirtschaft des Dritten Reiches (2d ed. 1999) [hereinafter
Herbert, Fremdarbeiter]; Wolfgang Benz, Zwangsarbeit im nationalsozialistischen
Staat, 16 Dachauer Hefte 3, 3–17 (2000); Katharina Hoffmann, Lebensverhältnisse von
ausländischen Zwangsarbeiterinnen und Zwangsarbeitern in der Stadt Oldenburg während
des Zweiten Weltkriegs, in Nationalsozialismus und Zwangsarbeit in der Region

Oldenburg 79–122 (Katharina Hoffman & Andreas Lembeck eds., 1999).
53

  See Justin H. Roy, Strengthening Human Rights Protection: Why the Holocaust
Slave Labor Claims Should be Litigated, 1 Scholar: St. Mary’s L. Rev. Minority Is-

sues 153, 155 (1999).
54

  See, e.g., Ian Traynor, Poles Seek Reparations for Forced Labor by Nazis, Detroit

News, Jan. 11, 1999, at A4.
55

  See Christopher Rhoades, Bonn Airs Plan on Slave-Labor Claims: Fund, Foundation
are Seen; Deutsche Bank’s Deal in U.S. Could Beneªt, Wall St. J., Feb. 10, 1999, at A19.
In addition to having maintained accounts containing gold and proceeds from the sale of
“Aryanized” property, Deutsche Bank disclosed in 1999 that it had helped ªnance the con-
struction of Auschwitz. See Christopher Rhoades, Deutsche Bank Discloses Involvement in
the Financing of Nazi Death Camp, Wall St. J., Feb. 5, 1999, at A13.

56
  See Bazyler, supra note 9, at 96.

57
  See Stephan J. Schlegelmilch, Ghosts of the Holocaust: Holocaust Victim Fine Arts

Litigation and a Statutory Application of the Discovery Rule, 50 Case W. Res. L. Rev. 87,
96–98 (1999) (generally describing recent claims regarding art stolen during World War
II); Bazyler, supra note 9, at 161–90 (discussing the theft of art by the Nazis and recount-
ing the details of some recent stolen art claims).
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panies such as the Italian insurer Generali58 faced claims by unpaid sur-
viving beneªciaries.59 Renewed allegations surfaced that Swiss banks
also owed an overdue debt stemming from their concealment of records
of deposits made by victims of Nazism, their collusion with the Nazi re-
gime in laundering looted gold and other property, and their transactions
in the proªts of slave labor.60 The insurers and Swiss banks were named
in lawsuits that eventually resulted in substantial settlements.61

The late 1990s also saw a ºurry of legislative activity at both state
and federal levels concerning restitution for Nazi era crimes.62 California,
for example, enacted dramatic provisions in 1998 aimed at ensuring that
California residents who are unpaid beneªciaries of Nazi era life insur-
ance policies have an opportunity to recover under state law.63 The fol-
lowing year, California statutorily granted jurisdiction to its courts to

                                                                                                                             
58

  See Bazyler, supra note 9, at 97 (discussing Generali’s founding and position in
Europe).

59
  See Symposium, supra note 48, at 126. These companies denied their obligations to

pay on such grounds as the claimant’s failure to produce a death certiªcate for a decedent
who had perished in a Nazi death camp, or that payments were already made to the Nazis
as policy-holders. See id. at 126–27, 136–37 (1998).

60
  See Jeffrey Craig Mickletz, An Analysis of the $1.25 Billion Settlement Between

Swiss Banks and Holocaust Survivors and Holocaust Victims’ Heirs, 18 Dick. J. Int’l L.
199, 200 (1999). The banks claimed that they could not ªnd the accounts or insisted that
the heirs of the account holders produce death certiªcates, which of course could not be
done. See id. at 203–04, 208. Initially, the Swiss banks also denied knowing the origins of
the looted gold they received from the Nazis; they later abandoned this contention in light
of evidence to the contrary. See id. at 207–08; see also In re Holocaust Victims’ Assets
Litigation, July 28, 2000 N.Y.L.J. 36 (col. 5).

61
  Generali, among other European insurers, was named in a federal class action ªled

in New York in 1997. See Amended Complaint, Connell v. Generali, No. 97-2262
(S.D.N.Y. ªled June 26, 1997). Generali agreed to pay $100 million to compensate Holo-
caust era beneªciaries and make its records available for inspection. See Leonid Krechmer,
Holocaust-Related Claims and Limitations: Familiar Issues in a New Context, 67 Def.

Couns. J. 80, 83 (2000). Generali also was sued in a high proªle case in state court in
California that settled for an undisclosed amount. See Complaint, Stern v. Assicurazioni
Generali S.p.A., No. BC 185376 (Cal. Super. Ct. ªled Feb. 5, 1999); Bazyler, supra note 9,
at 123–34; Symposium, supra note 48, at 136–38.

Four separate lawsuits were ªled against Swiss banks and consolidated before Judge
Korman of the Eastern District of New York, resulting in a $1.25 billion settlement ap-
proved July 28, 2000. See In re Holocaust Victims’ Assets Litigation, July 28, 2000
N.Y.L.J. 36 (col. 5). For an analysis of the Swiss banks’ settlement, see generally Mickletz,
supra note 60.

German, Austrian and French banks also faced class action lawsuits in the United
States for various war-time transgressions. See In re Austrian and German Bank Holocaust
Litigation, 80 F. Supp. 2d 164 (S.D.N.Y. 2000); Complaint, Bodner v. Banque Paribas, No.
CV-97-7433 (E.D.N.Y. ªled Dec. 17, 1997).

62
  See Bazyler, supra note 9, at 272 app. B (listing “Federal and State Laws Regarding

Holocaust Restitution”).
63

  See Cal. Civ. Proc. Code § 354.5 (entitling unpaid life insurance beneªciaries to
bring a claim in California Superior Court until the year 2010); 1998 Cal. Legis. Serv. ch.
963, sec. 2 at 5564–65, codiªed in scattered sections of Cal. Ins. Code (requiring insurance
companies to disclose information related to Nazi era insurance policies and creating a
specialized team within the state’s Department of Insurance to review insurance company
archives). See Michael R. Santiago, Victims No More: The War Over Holocaust Insurance
Claims, 30 McGeorge L. Rev. 683, 684–88 (1999).
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hear claims against corporations (and the successors of corporations) that
used slave labor during the Nazi era and extended the statute of limita-
tions for these claims to the year 2010.64

Amid this eruption of legal activity, representatives of German in-
dustry began holding meetings and soliciting afªdavits from sympathetic
experts as they deliberated on how to escape the American legal actions
unscathed. The newly elected government of Germany, a center-left coa-
lition of the Social Democrats and the Green Party, declared that com-
pensation of slave laborers of the Third Reich would be one of its pro-
grammatic goals.65 In October, 1998, less than a month after installation
of the new coalition, members of the German corporate community asked
their government to join them in establishing a foundation to compensate
slaves of the Third Reich’s industrial sector.66

                                                                                                                             
64

  Cal. Civ. Proc. Code § 354.6. See generally Diane Richard Foos, Righting Past
Wrongs or Interfering in International Relations? World War II-Era Slave Labor Victims
Receive State Legal Standing After Fifty Years, 31 McGeorge L. Rev. 221 (2000); Russell
A. Miller, Much Ado, But Nothing: California’s New World War II Slave Labor Statute of
Limitations and Its Place in the Increasingly Futile Effort to Obtain Compensation From
American Courts, 23 Whittier L. Rev. 121 (2001).

65
  See Bazyler, supra note 9, at 194. These parties, as well as the Free Democrats

[FDP], had been proposing compensation for years, beginning with proposals by the Green
Party, since their election into the Bundestag in 1983. They were joined by the Social
Democrats in 1987 and 1989, but this and succeeding attempts never met with the Chris-
tian Democratic government’s consent. See BT-Drs. 11/142 (parliamentary report issued on
April 4, 1987, Otto Schily, Antje Vollmer, members of the Green Party and the German
Bundestag, and the Green Parliamentary Group); BT-Drs. 11/4704 (parliamentary report
issued on June 6, 1989, Antje Vollmer and the Green Parliamentary Group); BT-Drs.
11/4706 (parliamentary report issued on June 6, 1989, Antje Vollmer, Helmut Lippelt and
the Green Parliamentary Group); BT-Drs. 11/5176 (parliamentary report issued on Sep-
tember 14, 1989, the Social Democratic Parliamentary Group). A public hearing in 1995
led to the provision of limited funds for certain groups of victims without providing for an
encompassing regulation that would also beneªt many of those persons now residing in
Eastern European States. See Volker Beck, Entschädigung für alle Verfolgten des National-
sozialismus: Eröffnungsrede zur Anhörung der Bundestagsfraktion “Entschädigung für
NS-Unrecht,” in Anerkennung, Rehabilitation, Entschädigung: Politische Initia-

tiven für die Opfer des Nationalsozialismus 50 Jahre nach Kriegsende (Bündnis
90/Die Grünen im Bundestag et al., eds., 1995) (speech by Member of Parliament from the
Green Party). Wiedergutmachung und Kriegsfolgenliquidation. Geschichte Regelungen
Zahlungen (Hermann-Josef Brodesser et al. eds. 2000) at 54–55, listing agreements be-
tween Germany and Estland on 22 June 1995, Lithuania on 26 July 1996 and Lettland on
27 August 1998, leading to one-time payments of 2 Million DM each to be distributed to
victims suffering from health damage incurred by Nazi persecution and now living in
ªnancial distress.

66
  It is difªcult to discern which party initially proposed establishing a Foundation.

The idea came up intermittently over the course of the 1980s and 1990s among participants
in various lawsuits. See supra note 65 (citing Green Party proposals). Growing pressures
on German industry in the late 1990s, mostly due to class action suits ªled in United States
courts, paved the way to passage of the Foundation Law. See Brief by Stuart Eizenstat
(May 12, 1999) (reporting on the start of the negotiations and the participating parties), at
http://www.ess.uwe.ac.uk/genocide/slave_labour2.htm (last visited Nov. 25, 2001).

For an account of individual settlements of the Jewish Claims Conference with Ger-
man companies in the 1950s and 1960s, see Ferencz, supra note 8. Ferencz himself pro-
posed years ago that German industry create an “overall settlement” that would “diminish
the prospects of a substantial number of lawsuits against many German ªrms.” Id. at 181.
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B.  International Negotiations Regarding the Possibility of a Settlement

Litigation had drawn attention to the unsettled debt owed by German
industry, but diplomatic negotiation would now entirely displace litiga-
tion as the institutional setting in which to resolve the claims.67 In Febru-
ary 1999, Chancellor Gerhard Schröder announced a plan to establish a
$1.7 billion foundation to be funded by a consortium of originally
twelve, and quickly thereafter sixteen and then seventeen, German com-
panies with a separate government fund to be established later.68 Soon
afterwards, representatives of Germany and German industry met with
representatives of the United States and Jewish groups.69 Attorneys for
many of the United States plaintiffs participated in the meetings,70 but
some of the plaintiffs suing under California state law were denied per-
mission to attend by the other participants.71 The initial German offer of
$1.7 billion was rejected, and negotiations progressed and faltered over
the course of 1999, largely on the matter of the sum.72

On December 17, 1999, the parties agreed that the government and
industrial sector of Germany would contribute DM 5 billion each, for a
total of DM 10 billion or about $4.6 billion.73 By this time, seventy com-
panies had pledged to contribute.74 In exchange for the fund, the United
States agreed to oppose slave and forced labor lawsuits with a standard
court ªling stating that such suits are contrary to the national interests of
the United States and should be dismissed.75

                                                                                                                             
One industry representative responded that “a global approach was not considered feasi-
ble.” Id. Another concluded “that any such agreement would be viewed as a confession of
guilt by German industry, and efforts to pursue a global approach would only unite the
companies in a solid front of opposition.” Id. at 182.

67
  See, e.g., D. Maimon, Class Action Lawyers Charge German Slave Labor Fund Un-

acceptable, at http://ªdo.seva.net:8090/pipermail/holocaust/1999-March/000042.html (last
visited Nov. 25, 2001).

68
  See Bazyler, supra note 9, at 197 n.803; see also Burt Herman, German Industry

Raises Its Share of Nazi Labor Compensation Fund, Jerusalem Post, Mar. 14, 2001.
69

  See id. at 197.
70

  See id.
71

  Telephone Interview with Plaintiffs’ Attorney Lisa Stern (Nov. 14, 2000). Stern
speculated that she and her colleagues suing under California law were excluded from
negotiations because the lawyers involved in the federal class actions had a much greater
incentive to settle due to the perception that their cases were “in the toilet.” But see Press
Release, Lieff, Cabraser, Heimann & Bernstein (Dec. 15, 1999) (reporting on participation
by some of the California lawyers), at http://www.lieffcabraser.com/slave_press.htm (last
visited Nov. 25, 2001).

72
  See Bazyler, supra note 9, at 197–200.

73
  See William Drozdiak, Germans Reach Settlement with Slave Laborers, Wash.

Post, Dec. 18, 1999, at A20.
74

  See Edmund L. Andrews, Germany Accepts $5.1 Billion Accord to End Claims of
Nazi Slave Workers, N.Y. Times, Dec. 18, 1999, at A10. The contributions of the seventy
committed companies were not expected to total the 5 billion DM that German industry
was obligated to pay. Id.

75
  See id.
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During the winter and spring of 2000, negotiations grew rancorous.76

The principle issue of contention was how the money ought to be distrib-
uted among the survivors of the Nazi labor program, divided now into the
categories of slave laborers and forced laborers.77 Slave laborers encom-
pass those workers who were imprisoned in concentration camps or de-
tained in ghettos under extraordinarily brutal conditions.78 Forced labor-
ers include those who were deported from their home countries into the
territory of the 1937 borders of the German Reich or to a German-
occupied area;79 they were subjected to forced labor in industry or for
public authorities, and held in conditions less inhumane than a concen-
tration camp.80

In March 2000, negotiators agreed that slave laborers would be eli-
gible to receive up to DM 15,000 each, while forced laborers would be
eligible for up to DM 5,000 each.81 This disparity led to friction between
Jews and non-Jewish, Central and Eastern European nationals.82 Jews
compose most of the population of concentration camp survivors and
currently number in the hundreds of thousands.83 Non-Jewish Central and
Eastern Europeans compose most of the population of survivors of forced
labor and number over a million.84 Negotiations engendered further re-
sentment among some Central and Eastern Europeans who complained
about being excluded from the decision-making process and strong-
armed by the United States into accepting the deal despite what they per-
ceived to be low compensation amounts.85

                                                                                                                             
76

  See, e.g., Marilyn Henry, German Firms Want Immunity from Israeli Suits in Slave-
Labor Deal, Jerusalem Post, Mar. 5, 2000, at 3.

77
  See id.

78
  See Law on the Creation of the Foundation § 11(1), v. 2.8.2000 (BGBl. I S.1263).

79
  See id.

80
  See, e.g., Mark Spoerer, Zwangsarbeit unter dem Hakenkreuz: Ausländ-

ische Zivilarbeiter, Kriegsgefangene und Häftlinge im Deutschen Reich und im

Besetzten Europa 1939–1945, 116–21 (2001) (describing the inhumane living condi-
tions for forced laborers after 1942); Herbert, Fremdarbeiter, supra note 52, at 170–73
(describing the high death rate of Russian forced laborers); id. at 334 (describing the
difªcult working and living conditions Russian forced laborers encountered due to malnu-
trition and lack of heating in work camps).

81
  See Law on the Creation of the Foundation § 9(1). In § 9(9), however, the Law limits

initial payments to a percentage of the amounts set forth in § 9(1) until all applications
have been processed, presumably in anticipation of discovering that the Foundation has
insufªcient funds to compensate everyone with a valid claim.

82
  See Andrews, supra note 74, at A10; Bazyler, supra note 9, at 201 n.814.

83
  See Andrews, supra note 74, at A10; Imre Karacs, Germany’s Pounds 3.2BN Bid to

Close Book on Nazi Past Leaves only Rifts and Rancour in its Wake, Indep., July 18, 2000,
at 3. The Nazi plan was to work Jewish camp inmates to death, and indeed only about ªve
per cent of them survived. See id.; see also Ferencz, supra note 8, at xvii (1979) (noting
that Ferencz chose the title “Less Than Slaves” for his book “because our vocabulary has
no precise word [for] unpaid workers who are earmarked for destruction.”)

84
  See Andrews, supra note 74; Bazyler, supra note 9, at 201 n.814. Eighty-ªve percent

of laborers in this category survived the war. See Karacs, supra note 83, at 3.
85

  See id.
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In addition to the matter of distribution, negotiations hit a snag over
the comprehensiveness of the legal peace to be guaranteed to Germany in
exchange for the Foundation.86 In an effort to advance the negotiations,
the United States urged the governments of Israel and the Central and
Eastern European states to promise German companies legal closure in
their jurisdictions.87 By May 2000, however, the discord focused on the
degree of uncertainty inherent in the American system of separation of
powers, according to which the executive branch could merely hope to
persuade, but not require, a court to dismiss future lawsuits.88

On July 17, 2000, the Agreement was concluded.89 Germany had
committed itself to enacting legislation to create and fund the Founda-
tion,90 German industry had committed itself to contributing half of the
money,91 and the United States had committed itself to ªling a Statement
of Interest in all current and future cases in an effort to minimize the

                                                                                                                             
86

  See Statement by Klaus Kohler, Chief, Deutsche Bank’s Legal Department (Feb. 6,
2001) (stating that the provision of an “all-embracing and enduring legal peace” was the
central objective of both the German industry representatives and the American and
German governments participating at the negotiations), at http://www.spiegel.de/static/
download/kohlerbrief.pdf (last visited Nov. 25, 2001).

87
  See Henry, supra note 76, at 3. The Agreement, while negotiated by the United

States, is to be implemented through bilateral pacts in Eastern Europe. See Andrews, supra
note 74, at A10. Some representatives from Eastern Europe were not happy with the deal
negotiated by the United States but felt bullied into accepting it. See Karacs, supra note 83,
at 3.

88
  See Richard Wolffe, Clash of Cultures Threatens Holocaust Compensation Deal,

Fin. Times, May 27, 2000, at 6. While deliberating on the legality of President Carter’s
decision to negotiate a resolution to the Iranian crisis that curtailed court access for private
litigants suing Iranian entities, however, then Justice Rehnquist observed that:

the United States has repeatedly exercised its sovereign authority to settle the
claims of its nationals against foreign countries. Though those settlements have
sometimes been made by treaty, there has also been a longstanding practice of
settling such claims by executive agreement without the advice and consent of the
Senate. Under such agreements, the President has agreed to renounce or extin-
guish claims of United States nationals against foreign governments in return for
lump-sum payments or the establishment of arbitration procedures.

Dames & Moore v. Regan, 453 U.S. 654, 679 (1981).
89

  See Edmund L. Andrews, Germans Sign Agreement to Pay Forced Laborers of Nazi
Era, N.Y. Times, July 18, 2000, at A3.

90
  See Agreement, supra note 2, at Preamble ¶ 8.

91
  By this date, 3,127 companies had pledged to contribute, but only $1.6 billion had

been raised. See William Drozdiak, Germany Sets Fund For Slaves Of Nazis; $5 Billion
Will Go To Aging Survivors, Wash. Post, July 18, 2000, at A17. At least 200 German
companies who had used slave and forced labor during Hitler’s reign had yet to ante up.
See Karacs, supra note 83, at 3. Though the Agreement does not explicitly say that funds
will be contributed half by the German Government and the German industry, it provides
that the Foundation be “funded by contributions from the Federal Republic of Germany
and the German companies.” This is in accordance with the wording of the Law. Law on
the Creation of the Foundation § 3(2), v. 2.8.2000 (BGBl. I S.1263). After accounting for
tax relief the companies will have been responsible for only about one-quarter of the
Foundation’s funding. See Jürgen Jeske, Das lange Warten, in Frankfurter Allgemeine

Zeitung No. 116, May 19, 2001, at 1.
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threat to German industry in United States courts.92 Despite objections to
being excluded from key decisions, Poland, the Czech Republic, Russia,
Belarus and the Ukraine also approved the Agreement.93 Finally, Israel,
the Conference on Jewish Material Claims Against Germany (the Jewish
Claims Conference), and participating plaintiffs’ attorneys also signed
the deal.94

On August 2, 2000, Germany’s Bundestag enacted the Law that es-
tablished and funded the Foundation.95 By its own terms, the Law took
effect the same day.96

C.  Complications in the Resolution of the American Lawsuits

Although the Law “took effect,” the payments did not begin to ºow.
It would be almost a year before any of the survivors would begin to re-
ceive compensation.97

On January 24, 2001, plaintiffs in ªfty class actions against German
banks that had been consolidated before Judge Shirley Wohl Kram of the
Southern District of New York asked the court to dismiss their claims in
favor of recovery under the Foundation Law.98 Despite this request, Judge
Kram declined to dismiss the cases; instead, she took the matter under
advisement, even though this decision meant postponing distribution of
funds from the Foundation.99 Representatives of the plaintiff class ex-

                                                                                                                             
92

  See Agreement, supra note 2, at Art. 2 ¶ 1, Annex B.
93

  See Andrews, supra note 89, at A3.
94

  See Linda Gerstel et al., Joint Statement, On Occasion of the Final Plenary Meeting
Concluding International Talks on the Preparation of the Foundation “Remembrance, Re-
sponsibility and the Future” (July 17, 2000) [hereinafter Joint Statement], at http://www.
state.gov/www/regions/eur/holocaust/000717_joint_statement.html (last visited Nov. 25,
2001).

95
  BGBl. I S.1263.

96
  Law on the Creation of the Foundation § 20.

97
  The Bundestag declared legal peace on May 30, 2001. See Roger Cohen, Last

Chapter: Berlin to Pay Slave Workers Held by Nazis, N.Y. Times, May 31, 2001, at A7.
The Foundation began making payments on June 19, 2001. See Stephanie Flanders, Pay-
ments Begin for Laborers Forced to Work for the Nazis, N.Y. Times, June 20, 2001, at A10.

After Eizenstat and members of the Austrian government concluded a separate com-
pensation agreement in October 2000, payments were similarly halted until pending cases
were resolved. Once an Austrian lawyer agreed to dismiss a forced labor suit before a New
York court, payments were scheduled to begin after July 19, 2001. See Zwangsarbeit: Er-
ste Zahlungen ab August, Der Standard, July 19, 2001. Even after the payments began to
ºow, conºict persisted over the matter of the companies’ fulªlling their obligations. See
Christoph Irion, Wirtschaft will Restbetrag in den Entschädigungsfonds einzahlen. Noch
fehlen 580 Millionen Mark für frühere Zwangsarbeiter, in Berliner Morgenpost, July
25, 2001.

98
  See In re Austrian and German Bank Holocaust Litigation, No. 98 CIV 3938 SWK,

2001 WL 228107 (S.D.N.Y. Mar. 8, 2001). These cases involved primarily property rather
than labor claims. See id. at *2.

99
  See Mark John, Nazi Slave Fund Suffers Legal Blow, Jerusalem Post, Jan. 26,

2001, at A9. Among Judge Kram’s concerns were the possibility of a conºict of interest
among plaintiffs’ attorneys and the impact the settlement would have on absent claimants.
See id. When asked about this issue, plaintiffs’ counsel conceded the presence of a conºict
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pressed astonishment. “This is devastating and frustrating to me and the
people I represent,” proclaimed Karl Brozik of the Jewish Claims Con-
ference.100

Around this time, a new book entitled IBM and the Holocaust
reached the shelves.101 In it, journalist Edwin Black attempted to demon-
strate that custom-built IBM technology enabled the Nazis to deport and
exterminate with the efªciency and systemization for which they are so
notorious.102 In February, some of the same lawyers who had signed onto
the Agreement the preceding July ªled suit against IBM for its alleged
complicity with the Nazi regime, relying chieºy on evidence presented in
Black’s book.103

Still awaiting a decision from Judge Kram, the Germans were in-
censed. “It is really annoying that a climate of uncertainty can grow out
of new complaints that come precisely from where you don’t expect it,
namely those who signed the compensation agreement,” Dr. Michael Jan-
sen of the Foundation said to DeutschlandRadio.104

On March 8, 2001, Judge Kram issued her order denying the plain-
tiffs’ motion for voluntary dismissal.105 She set forth two reasons.

First, Judge Kram was concerned that dismissal would prejudice ab-
sent class members.106 Normally, in a class action in which the class has
yet to be certiªed, Judge Kram stated, “pre-certiªcation dismissal does
not legally bind absent class members,” so the risk of prejudice is mini-
mal.107 This case, however, differed in three important respects:

First, the [Agreement] provides that the Foundation is to be the
exclusive forum for persons with claims against the German
banking institutions that arise out of Nazi-era wrongs and
atrocities. Second . . . the United States has agreed to issue a
“Statement of Interest” urging dismissal of any and all new liti-
gation against German entities for Nazi-era claims. Finally, the
Foundation is not yet fully funded, and the parties submit that

                                                                                                                             
of sorts, but argued that the conºict was typical of cases involving a capped fund. See id.

100
  Id.

101
  Edwin Black, IBM and the Holocaust (2001).

102
  See generally id.

103
  See Suit Alleges IBM Aided Third Reich; Nazis Beneªtted from Technology, Firm

Says, Dallas Morning News, Feb. 12, 2001, at A3.
104

  German Firms Not Getting Guarantees Against Slave Labor Lawsuits, Agence

France Presse, Feb. 28, 2001.
105

  See In re Austrian and German Bank Holocaust Litigation, No. 98 CIV 3938 SWK,
2001 WL 228107 (S.D.N.Y. Mar. 8, 2001). Fed. R. Civ. P. 23(e) prohibits dismissal of a
class action by consent of the parties alone; the court must approve the dismissal.

106
  See In re Austrian and German Bank Holocaust Litigation, No. 98 CIV 3938 SWK,

2001 WL 228107, at *5–*7 (S.D.N.Y. Mar. 8, 2001).
107

  Id. at *4 (citations and internal quotation marks omitted).
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such funding is contingent upon the Court dismissing the instant
case.108

According to Judge Kram, the plaintiffs’ motion could therefore be
summed up as follows:

the named plaintiffs ask the Court to voluntarily dismiss their
claims, and thus subject all absent class members to the detri-
mental statement of interest and the other terms of the [Agree-
ment], even though the absent class members’ only source of
compensation for their claims has yet to be fully funded.109

This set of circumstances, Judge Kram concluded, “constitutes unaccept-
able prejudice to the absent plaintiff class . . . and it would be unjust to
divert their claims to a forum whose funding remains in question.”110

The second reason cited by Judge Kram concerned the peculiar cir-
cumstances of one sub-class.111 In a prior order, Judge Kram allowed a
motion for voluntary dismissal by a sub-class with claims against Aus-
trian banks.112 One of the terms of the approved settlement provided for
the assignment to the sub-class of any claims the Austrian banks may
have had against German banks or other institutions that dominated them
during World War II. The sub-class’s original claims had thus been dis-
missed, leaving the sub-class no viable claim under the Foundation Law.113

The class members’ only remaining claims were now those of Austrian
banks against German banks.

This limitation on relief for the sub-class troubled Judge Kram.114

Allowing the voluntary motion to dismiss, Judge Kram reasoned, “would
unduly prejudice the Assigned Claims sub-class,” for it would permit
plaintiffs’s counsel to consent to a result—implementation of the Foun-
dation Law as an exclusive remedy—that would not beneªt the sub-class.115

Having set forth these two separate grounds, Judge Kram denied the
motion, explicitly allowing for renewal of the motion “in the event full
funding of the Foundation is accomplished, and the prejudice to the As-
signed Claims sub-class is eliminated.”116
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“a highly compelling and persuasive consideration to a court in favor of dismissal” ac-
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The Germans reacted with acrimony. Count Otto Lambsdorff, Ger-
man industry’s chief negotiator, called the decision “erroneous, bad,
[and] unjustiªed.”117 Volker Beck, Green Party legal expert and a trustee
of the Foundation, complained that the ruling “costs time that we don’t
have.”118 Executives at Deutsche Bank and DaimlerChrysler circulated
angry letters to other German industry leaders arguing that no money
should be paid while cases are still pending.119 The United States De-
partment of State also condemned Judge Kram’s ruling, stating that it
was “contrary to the recommendations of all parties having an interest in
the case and will delay justice and payments to Holocaust victims, a
signiªcant number of whom are dying each month.”120

Not everyone blamed the judge, however. As the New York Times re-
ported, “[L]awyers representing Holocaust victims said . . . that . . .
German industry had created its own problems [by refusing] to settle the
claims as a conventional class-action lawsuit . . . . ‘The reason we are in
this position is that German industry and German parliamentarians in-
sisted from the very ªrst day on using the wrong legal mechanism,’[one
lawyer said].”121 Furthermore, some blamed the companies for failing to
raise the full amount of their pledged contribution.122

In response to the latter criticism, a German industry spokesman an-
nounced on March 13, 2001, that the companies had raised their share of
the Foundation money.123 While six thousand companies had pledged to
contribute by this time, it was the seventeen original companies that
guaranteed the amount of the shortfall.124 Still, the spokesman said, no
payments would be made until legal peace had been achieved.125
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On March 20, Judge Kram denied a motion to reconsider her rul-
ing.126 She told litigants that while she accepted that the Foundation was
now fully funded, her concerns regarding the assigned claims sub-class
were still outstanding.127

By this time, the parties in the suit against IBM had agreed to dis-
miss128 and, as the Frankfurter Allgemeine Zeitung observed, just one
“almost eighty-year old lady in New York” stood in the way of pay-
ments.129 The parties not only appealed the ruling, but also ªled a motion
to disqualify the judge.130

Nearly two months later, with the Foundation fully funded and
$2 million set aside for the assigned claims sub-class, Judge Kram ªnally
capitulated.131 In the May 11 order granting the motion to dismiss, Judge
Kram indicated, however, that her order was based on the assumption
that it would permit the German Bundestag to make a ªnding of “legal
peace” and authorize the disbursement of Foundation funds “by the close
of the present session of the Bundestag.” 132 “If any of the assumptions on
which this renewed motion is made are not realized or prove to be un-
true,” the judge wrote,

plaintiffs have represented that they will ªle motions . . . to va-
cate the orders granting motions for voluntary dismissal. . . .
Plaintiffs may also move . . . to vacate this Order in the event

                                                                                                                             
index.cfm?docid=1254 (last visited Nov. 25, 2001).
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Mar. 22, 2001, at 6.
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  See id.
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  See Press Statement, U.S. Dep’t of State, spokesman Richard Boucher, IBM Law-
suit and Opening of Holocaust-era Corporate Archives (Mar. 29, 2001), at
http://www.state.gov/r/pa/prs/ps/2001/index.cfm?docid=1783 (last visited Nov. 25, 2001).
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tablished by a German-American Agreement.” (transl. by Zumbansen)).

The international pressure to begin making payments cannot be overstated. See, e.g.,
Roger Cohen, Germany: Dispute on Holocaust Payments, N.Y. Times, Apr. 7, 2001, at A4
(regarding Prime Minister Jerzy Buzek of Poland insisting in a meeting with Chancellor
Gerhard Schröder that payments begin immediately).
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  See Roger Cohen, Germany: Holocaust Lawsuit, N.Y. Times, Mar. 30, 2001, at A6.

The parties petitioned the Second Circuit for a writ of mandamus directing the district
court to dismiss the case and also asking that the case be remanded to a different district
court judge. See Duveen v. United States Dist. Court (In re Austrian & German Holocaust
Litig.), 250 F.3d 156, 165 (2d Cir. 2001). The Second Circuit did not act on the petition
until Judge Kram conditionally dismissed the case in May; the court found that at that
point the petition met the criteria for either mandamus or an appeal, but ordered manda-
mus, remanding the case to Judge Kram. See id.
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May 11, 2001, at A15.
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  Duveen, 250 F.3d at 161–62 (citing paragraph 4(b) of Judge Kram’s order).
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the eligibility criteria of the German Foundation . . . are not re-
vised [to protect the assigned claims sub-class].133

This conditional dismissal was not good enough for the parties, who
sought relief before the Second Circuit on the grounds that Judge Kram
had exceeded her authority in this portion of the opinion.134 The Second
Circuit agreed.135 While cases and controversies are committed to the ju-
diciary under Article III of the United States Constitution, the Second
Circuit held, “[t]he conduct of foreign relations is committed largely to
the Executive Branch.”136 The court pointed to the political question doc-
trine, which “restrains courts from reviewing an exercise of foreign pol-
icy judgment by the coordinate political branch to which authority to
make that judgment has been ‘constitutional[ly] commit[ted].’”137

The Second Circuit went on to observe that paragraph 4(b) of the
district court order “seemingly requires the German legislature to make a
ªnding of legal peace and to do so before its summer recess,”138 and
“paragraph 7 appears to indicate that if the German legislature failed to
change the German law,”139 it would be grounds for vacating the dis-
missal.140 The district court does not have the authority, the Second Cir-
cuit found, “to require . . . the legislature of a foreign sovereign” to de-
clare such things,141 nor “is it the ofªce of the [district] court . . . to de-
cide what legislation should be enacted.”142 The Second Circuit remanded
the case with instructions to Judge Kram to amend her order, eliminating
paragraphs 4(b) and 7.

Following the Second Circuit decision, Chancellor Schröder pre-
dicted that payments would begin ºowing soon, a Germany industry
spokesman expressed conªdence that adequate legal security had been
realized, a spokeswoman for the Jewish Claims Conference welcomed
the decision, and a Foundation trustee and member of the German par-
liament stated “[t]he time is ripe for payment.”143 On May 30, 2001, the
Bundestag declared that legal peace had been attained, as was its charge
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under section 17 of the Law.144 The Foundation began making payments
the following month.145

D.  Representational Shortcomings in the Negotiations and Limitations
on Eligibility

The Law was designed to provide the exclusive avenue to recovery
from the German government or German industry for injuries arising out
of the Nazi labor program.146 All claimants had to renounce future claims
when they ªled their applications for recovery.147 Originally, most claims
had to be filed within eight months of the Law’s becoming effective (that
is, by April 2001), but the deadline was eventually extended to the end of
that year.148 As a general matter, heirs are not eligible to recover, but the
Law does permit recovery for heirs whose predecessors died after Febru-
ary 16, 1999, the date of the initial decision to establish the Founda-
tion.149

While one might presume such restrictions to be the result of a ne-
gotiated compromise among affected parties, in fact representatives from
key victim groups such as gay workers and disabled workers were absent
from the negotiations.150 An American lawyer named Barry Fisher joined
discussions in the middle to speak to the interests of the Roma, but no
one actually consented to the Agreement on their behalf.151 Representa-

                                                                                                                             
144

  Roger Cohen, Last Chapter: Berlin to Pay Slave Workers Held by Nazis, N.Y.

Times, May 31, 2001 at A7.
145

  See Stephanie Flanders, Payments Begin for Laborers Forced to Work for the Nazis,
N.Y. Times, June 20, 2001, at A10. In the time since the Foundation began making pay-
ments, some of the same attorneys have filed a new lawsuit claiming inter alia that the
companies have failed to turn over the interest that accrued on the base amount (DM
10 billion) and that the claims assigned to the Austrian claim subclass are worthless. Tele-
phone Interview with Deborah Sturman, Special Counsel, In re Holocaust Victims Assets
Litigation (Nov. 29, 2001).

146
  Law on the Creation of the Foundation § 16(1), v. 2.8.2000 (BGBl. I S.1263)

(“Payments from public funds, including social security, and from German business enter-
prises for injustice suffered under National Socialism as deªned in Section 11 may be
claimed only under the terms of this Law. Any further claims in connection with National
Socialist injustices are excluded.”) Note that this language may preclude recovery outside
of the Law for abuses of the Nazi era other than slave and forced labor.

147
  Id. § 16(2).

148
  Id. § 14. This section provides an exception to the original deadline for non-Jewish

claimants outside Central and Eastern Europe, applying instead a twelve-month deadline,
presumably because these claimants will be most difªcult to locate. See Poles Start Re-
ceiving Payments for Slave Labor Under Nazis, N.Y. Times, June 29, 2001, at A5.

149
  Law on the Creation of the Foundation § 13(1).

150
  See Stuart Eizenstat, Statement at Conclusion of Eighth Plenary Meeting of Slave

and Forced Labor Negotiations, Washington, D.C. (Feb. 1, 2000), at http://www.state.gov/
www/policy_remarks/2000/000201_eizenstat_labor.html. See also Joint Statement, supra
note 94.

151
  See id. For an introduction to the Roma as well as an account of Roma experiences

during and since their persecution under National Socialism, see Symposium, supra note
48, at 92–122. The Roma and Sinti were excluded from German compensation law from
the beginning. German courts viewed prosecution of Roma and Sinti as legitimate law



2002] Forgetfulness of Noblesse 23

tives from ªve Central and Eastern European countries attended the ne-
gotiations.152 They found themselves in a weak bargaining position, how-
ever, and complained that the United States goaded them into accepting
the terms in spite of their sense that the compensation amounts were too
low.153

In addition, an untold number of potential plaintiffs who had not
signed on with any of the lawsuits were necessarily unrepresented in the
negotiations.154 Perhaps they were thought to be represented in the man-
ner of a class action.155 In fact, many of the lawsuits that prompted the
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jected to and the wounds that stayed for life,’ said Marian Nawrocki, head of the Associa-
tion of Polish Victims of the Third Reich.”).
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Jewish Times Internet Edition at 8–9 (Feb. 19, 1999), at http://www.atljewishtimes.
com/archives/1999//021999cs.htm (last visited Nov. 25, 2001).

Compare that to his comments at a brieªng on the slave labor negotiations:

QUESTION: Since the meeting today was primarily composed of country dele-
gates and NGOs were generally not invited, my question is who is representing
those refugees, displaced persons and other people who have emigrated from
Central Europe and are currently U.S. citizens, or even those that may be found in
other continents of the world? Is there a process by which those survivor groups
can take part in these working groups, or will they have to ªle class actions in or-
der to be part of the conversation?

UNDER SECRETARY EIZENSTAT: I hope they won’t have to ªle class ac-
tions. . . .

I like to think, frankly, the U.S. government should represent the interests of U.S.
citizens, regardless of their original nationality. And that is, indeed, who we are
trying to represent.

Stuart Eizenstat, Brieªng on establishing a process to achieve legal closure and make pay-
ments in connection with forced and slave labor and other outstanding claims under the
Nazi regime, Washington, D.C., (May 12, 1999), at http://www.state.gov/www/policy_
remarks/1999/990512eizenstat_slavelabor.html (last visited Nov. 25, 2001).
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  See Fed. R. Civ. P. 23.



24 Harvard Journal on Legislation [Vol. 39

negotiations were intended to be class actions.156 Even assuming, how-
ever, that two classes of laborers from the United States, Israel, Central
and Eastern Europe and elsewhere would have been certiªed,157 the puta-
tive class members did not have an opportunity to “opt out” of the Law as
they would have had in a traditional class action settlement.158

In a traditional class action settlement, “the judgment, whether fa-
vorable or not, will include all members who do not request exclusion.”159

As a general matter, “[i]f all of the requirements and prerequisites for a
class action have been satisªed, the resulting decree will be binding on
all class members whether they actually participated in the case or
not.”160 Nevertheless, “an absent class member will not be bound if he
can demonstrate” that one of the requirements has not been met.161 If, for
example, a class member was not provided with an opportunity to opt out
of the action, he or she will not be bound.162

The requirements for a class action maintained under the Federal
Rules of Civil Procedure, rule 23(b)(1)(B), however, differ from those for
one maintained under subdivision (b)(3) in an important way: there is no
opportunity to opt out.163 The United States Supreme Court recently ad-
dressed the suitability of a case for treatment as a so-called “mandatory
class action” in Ortiz v. Fibreboard Corp.164

Fibreboard concerned liability for personal injuries caused by expo-
sure to asbestos.165 In the 1970s the number of asbestos cases grew to an
“elephantine mass,” prompting the implicated companies to initiate ne-
gotiations in pursuit of a “global settlement” resulting in “total peace,”
i.e., no liability outside the purview of a single, mass settlement for
$1.535 billion.166 The district court certiªed a mandatory class and ap-
proved a global settlement and the Fifth Circuit afªrmed.167

Class actions can be mandatory (i.e., without an opportunity to opt
out) in cases in which “adjudications with respect to individual members
of the class . . . would as a practical matter be dispositive of the interests
of the other members not parties to the adjudications or substantially im-
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pair or impede their ability to protect their interests.”168 The Fifth Circuit
found that the Fibreboard case presented just such a circumstance be-
cause the “limited fund” threatened the possibility of future recovery by
any non-participating class member.169

The Supreme Court reversed, in part based on its rejection of the ap-
plication of the “limited fund rationale.”170 In some cases, the Court con-
ceded, “equity required absent parties to be represented, joinder being
impractical, where individual claims to be satisªed from . . . one asset
would . . . prejudice the rights of absent claimants against a fund inade-
quate to pay them all.”171 “‘Classic’ limited fund class actions,” the Court
wrote, involved things like “‘trust assets, a bank account, insurance pro-
ceeds, [or] company assets in a liquidation sale.’”172 In Fibreboard, how-
ever, the Supreme Court found that the record “failed to demonstrate that
the fund was limited except by the agreement of the parties.”173

In particular, the Court was troubled by the fact that “Fibreboard was
allowed to retain virtually its entire net worth.”174 This “arrangement” the
Court thought, “seems irreconcilable with . . . denying any opportunity
for withdrawal of class members.”175

After Fibreboard, it is difªcult to imagine a lower court certifying a
mandatory class under the Federal Rules of Civil Procedure 23(b)(1)(B)
in a case in which the funds were limited only by agreement and the de-
fendants included thriving German companies such as Daimler-Chrylser
or Volkswagen. The Law, nonetheless, purports to bind all potential
claimants in precisely this fashion. The terms of the Agreement,176 the
Law,177 and the Statement of Interest178 all indicate unequivocally that the
Foundation Law henceforth provides the exclusive avenue to recovery.
Thus, the Law is intended to preclude future claims, even though there is
no settlement in the usual sense. Even the California plaintiffs are in-
tended to be bound, despite the fact that some of their lawyers were de-
nied a seat at the table.179
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In short, individual survivors of the Nazi labor program brought
their disputes before United States and German courts with the help of
retained counsel, but their claims were settled by lawyers—sometimes
not their own—in conjunction with representatives of some of the af-
fected nations and ill-deªned non-national constituencies. Following the
Agreement, those whose attorneys and representatives were excluded
from meaningful participation in negotiations, along with those who
lacked representation entirely, are intended to be barred from pursuing
recovery in any other forum.

The Law’s eligibility criteria reºect similar deªciencies. The Law
affords compensation only to victims who labored in industry or for pub-
lic institutions.180 Those who performed forced labor in ecclesiastical in-
stitutions, private households, or the agricultural sector have no claim under
the Foundation Law, though the Law purports to preclude their lawsuits.181

The Foundation’s money is being distributed by seven partner or-
ganizations.182 These organizations are not agencies of any government
but private entities that have contracted their services to the Founda-
tion.183 Most formed over the course of the 1990s (after the fall of the
Iron Curtain) with the cooperation of the German government for the
explicit purpose of distributing funds to survivors of Nazism.184 The part-
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183
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184
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the German Government in the aftermath of German reuniªcation and the dissolution of
the Eastern bloc states. See Wiedergutmachung und Kriegsfolgenliquidation, supra
note 43, at 189. Prior to the fall of the Soviet Union, many forced laborers might have been
reluctant to bring claims. According to Ulrich Herbert, “a quite substantial number of So-
viet prisoners of war and civilian workers were suspected by the Soviet authorities of hav-
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185.

The Conference on Jewish Material Claims Against Germany (the “Jewish Claims
Conference”) is an exception in that it formed not long after the conclusion of World War
II. On October 26, 1951, delegates from twenty-two major Jewish national and interna-
tional organizations convened in New York. See Nana Sagi, German Reparations, A

History of the Negotiations 74–76 (1980). The purpose of the conference was to or-
ganize a uniªed Jewish stance that could secure reparations from Germany while ensuring
that the State of Israel did not usurp Jewish representation during negotiations. See id.
Jews from every continent except Asia and Antarctica met and declared that although
Germany could never propitiate its moral debt through material reparations, justice de-
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ner organizations have assumed responsibility for outreach to potential
claimants in their respective constituency populations, determining the
credibility of individual claims and disbursing funds.185

While section 11 of the Law sets forth eligibility standards for the
partner organizations to follow, it provides scant guidance on how to
evaluate the veracity of claims.186 Similarly, the Law obligates partner
organizations to establish appellate organs187 yet provides no standards to
govern appeals. Further, these organs must be “independent and subject
to no outside instruction”;188 presumably, this language is intended to
preclude judicial review of adverse decisions.189
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Grundgesetz [Basic Law] art. 10. (F.R.G.), available in English at http://www.uni-
wuerzburg.de/law/gm00000_.html (last visited Nov. 25, 2001). See also BVerfGE 30
(1970), 1 (30–32) [ªrst “G-10” decision] (holding that the installation of a parliamentary
review council through a law providing for surveillance measures that touch upon the
liberties protected under Art. 10 to control these surveillance measures is constitutional, as
long as the individual reserves a right to bring the case before an administrative court); see
also BVerfGE 100 (1999), 313 [second “G-10” decision] (holding that Art. 10 GG also
protects the individual against the electronic use of the data collected in the process of
legitimate surveillance); see generally Christoph J. M. Safferling, Zwangsarbeiterent-
schädigungsgesetz und Grundgesetz, 34 Kritische Justiz 208, 219 (2001) (arguing that
access to justice and judicial review emanates from the principle of rule of law, as laid
down in Art. 19 ¶ 4 art. 20 ¶ 1 of the German Basic Law); Ilse Staff, Sicherheitsrisiko
durch Gesetz. Anmerkung zum Urteil des Bundesverfassungsgerichts zum G-10 Gesetz, 32
Kritische Justiz 586 (1999) (arguing that the FCC fails to draw distinctive lines between
the competencies of surveillance agencies and those of the criminal prosecution).
International agreements to which Germany is a party may also prohibit such competencies
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In sum, the Foundation Law imposes strict temporal restrictions on
recovery, denies compensation entirely to certain victim groups and most
heirs, and purports to prevent claimants from contesting compensation
denials before national courts. Moreover, these constraints did not re-
ceive the assent of those affected.

E.  Rationales for the Foundation Law

In justifying to the Senate Foreign Relations Committee the United
States government’s decision to oppose legal claims by Holocaust vic-
tims, former United States Deputy Treasury Secretary and Special Repre-
sentative for Holocaust Issues Stuart Eizenstat190 argued that such oppo-
sition would beneªt the victims themselves. “Conventional litigation,” he
contended, “would be a highly unsatisfactory solution for elderly slave
and forced laborers and others injured by German companies during the
War.”191 Eizenstat set forth three reasons for his claim:

First, the success of litigation is problematic, given the variety
of legal defenses available. Already, federal judges have dis-
missed two of the cases.

  Second, litigation would take years to reach fruition, with
lengthy discovery, motions and appeals. Survivors average
around 80 years of age and are passing away at a rate of some
one percent a month. Thus, few survivors would beneªt from
litigation, even if it were successful [and]

. . . .

  Third, any litigation would beneªt only, at best, a small sub-
set of surviving slave and forced workers, compared to the
number who would beneªt from the German Foundation Initia-
tive . . . . [T]he Foundation Initiative will cover, under relaxed
standards of proof, some one million workers, including those
who worked for German companies now defunct or not subject

                                                                                                                             
delegation without opportunity for judicial review. See, e.g., International Covenant of
Civil and Political Rights, Dec. 16, 1966, art. 14, 1966 U.S.T. Lexis 521 at 105–08;
European Convention on Human Rights, Art. 6 (Nov. 4, 1950), at http://www.echr.coe.int/
Convention/Convention%20countries%20link.htm (last visited Nov. 25, 2001).
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  Though Eizenstat was appointed by President Clinton, he continued to perform the

role of Holocaust Issues Representative at the invitation of President Bush. See Federal
Judge Declines to Dismiss Holocaust-Reparations Suit, N.Y. Times, Mar. 8, 2001, at A8.
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  Eizenstat Testimony on Worldwide Holocaust Restitution Efforts: Hearing before

the Senate Foreign Relations Comm., 106th Cong. (Apr. 5, 2000) (statement of Eizenstat,
U.S. Deputy Sec’y and Special Rep. for Holocaust Issues).



2002] Forgetfulness of Noblesse 29

to U.S. jurisdiction including SS companies and companies
owned by the German government.192

Eizenstat’s arguments are compelling, suggesting that the Founda-
tion, even with its capped amounts and limitations on eligibility and ap-
peals, was the best deal that survivors could have struck. A closer look,
however, reveals some shortcomings in this cluster of rationales.

First, litigation’s alternatives have not been so speedy. Negotiations
took a year and a half, followed by post-negotiation wrangling for an-
other year.193 At this writing, the funds still have not been entirely dis-
bursed.194 It is not self-evident that settlement and distribution conªned to
a judicial forum would have proceeded at a slower pace.

Furthermore, given the size of the sums available under the Founda-
tion, it is not clear that the settlement was much more of a material vic-
tory for victims than an unsuccessful lawsuit would have been. On June
28, the day she received at most $2,200, Alicja Chyl of Poland told the
Associated Press, “It’s a piteous amount of money . . . . It’s nothing for
my work.”195 Aron Krell, a Polish-born survivor living in New York, la-
mented, “To me this is partial back pay—very little, very late . . . . Even
if you said we were owed the minimum wage that was prevalent then in
Germany, with a tiny rate of interest the amounts would have to be much,
much larger than what we’re getting.”196 It is not clear that a settlement is
made better by arriving quickly or covering more people.

In any event, Eizenstat’s claims prove too much; they could support
any number of approaches to compensation, not just the Foundation Law.
Germany and the United States could, for instance, have removed legal
defenses and placed the litigation on an expedited schedule as has been
used in other cases in which time was critical to satisfactory resolution.197

Legislation could just as easily have been used to improve litigation’s
chances, as the legislature of California surely recognized when it ex-
tended the statute of limitations for insurance and slave labor claims.198

Our primary concern, however, is with Eizenstat’s contention that
the claimants were unlikely to prevail in court. This statement is impor-
tant, not only because of its implications for the bargaining relationships

                                                                                                                             
192

  Id.
193

  See infra Part II.
194

  Telephone Interview with Arie Bucheister, Director, Survivor’s Assistance Program,
Jewish Claims Conference (Nov. 28, 2001). Each partner organization is processing claims
at its own pace; no specific deadline governs. Id.

195
  Poles Start Receiving Payments for Slave Labor Under Nazis, N.Y. Times, June 29,

2001, at A5.
196

  Stephanie Flanders, Payments Begin for Laborers Forced to Work for the Nazis,
N.Y. Times, June 20, 2001, at A10.

197
  See, e.g., Bush v. Gore, 531 U.S. 98 (2000). Alternatively, allowing heirs to recover

in their predecessors’ stead could have mitigated the urgency of relief.
198

  See infra notes 60–61 and accompanying text.



30 Harvard Journal on Legislation [Vol. 39

among participants in the negotiations, but also because it adds credence
to German industry’s refrain that it owes merely a moral and not a legal
obligation.199 This view is echoed in the preamble to the Foundation Law,
which contemplates the “historic” responsibility of German industry and
the “political and moral” responsibility of the entire country, but con-
spicuously neglects to assign legal responsibility to anyone.200

The notion that Germany and German companies owe every brand of
responsibility except legal responsibility comes a little too easily and
generally has been offered without any real discussion of the legal issues.
In the next Part, we discuss the legal issues and their historical context in
an effort to highlight the key political and moral judgments they impli-
cate.

III.  The Historical Context

A.  The Treaties

Since the 1950s, German courts have interpreted international trea-
ties to preclude litigation by individual claimants. In this section, we dis-
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  See Law on the Creation of the Foundation, Preamble, v. 2.8.2000 (BGBl. I
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cuss the relevant treaties and how they affect questions critical to the
resolution of restitution claims.

German legislation dealing with restitution for stolen property and
compensation for injustices committed during the Third Reich is gener-
ally referred to as Wiedergutmachung (“making good again”).201 Immedi-
ately after Germany’s surrender and the creation of the Allied zones on
German territory, an intensive “juridiªcation”202 in the ªeld of restitution
and compensation set in. Initially, American military law predomi-
nated,203 but in the 1950s, the Bundestag passed several pieces of domes-
tic legislation204 in accordance with its obligations under the Transition
Agreement of 1952 (Überleitungsvertrag).205 The most signiªcant of
these, the Bundesentschädigungsgesetz (BEG),206 had the declared pur-
pose of providing compensation for injustices suffered under Nazi rule.

Several restrictions severely reduced the law’s reach. First, the BEG
imposed a territorial requirement. Only those victims who resided within
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(BGBl. I S.559), at §§ 1, 43(2). The BEG recognized claims only for personal and asset
injury due to persecution for political, racial, religious, and ethnic reasons, and excluded
all potential claimants living in states to which Germany had no diplomatic ties, including
(at the beginning of the Cold War) Eastern European countries. Id. at § 238a. Those coun-
tries, however, had provided a majority of the slave and forced laborers. See Sandro
Blanke, Der lange Weg zur Entschädigung von NS-Zwangsarbeitern, 34 Kritische Justiz

195, 199–200 (2001).



32 Harvard Journal on Legislation [Vol. 39

German territory, who were stateless, or who belonged to the group of
exiled, deported or “expelled” persons, and who could establish the re-
quired territorial connection to the German Reich within the 1937 pa-
rameters, were eligible.207 Second, the BEG did not recognize slave or
forced labor per se as grounds for compensation.208 As most of the slave
and forced laborers had come from Eastern Europe,209 and many survi-
vors returned to these countries after their liberation, most former labor-
ers had no claim under the BEG.

210
 Third, the BEG-Schlussgesetz of

1965211 imposed an expiration date, barring claims made under the BEG

after 1969.
At the time the original BEG legislation was enacted, Germany ex-

pressed fear to the international community that individual compensation
for each of the Third Reich’s victims would be ªnancially impossible.212

As a result, collective compensation emerged as the favored approach,
and Germany became nearly immune to individual suits.213 Even in the
immediate aftermath of World War II, therefore, litigation for individual
plaintiffs held little promise.

In addition to the Transition Agreement of 1952, the German gov-
ernment entered into a number of other post–World War II treaties.214 The
earliest treaties primarily concerned security matters.215 Parties to subse-
quent agreements, however, quickly realized that plans to integrate post-
war Germany with the anti-Soviet West would have signiªcant repercus-
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sions on prospects for reparations.216 If Germany were burdened with on-
erous reparation obligations, the likelihood of a speedy economic and
political recovery would be slim.217

As a result, Germany’s obligations following World War II differed
substantially from its obligations under the Treaty of Versailles after
World War I.218 The post–World War II scheme reºected more cautious
reparation politics. Under the German-Israeli Treaty of 1952 (known as
the Luxembourg Agreement),219 Germany agreed to pay DM 3 billion to
the State of Israel,220 while under an agreement with the Jewish Claims
Conference concluded the same day, Germany paid DM 450 million.221 A
series of bi- and multilateral international agreements signed between
1954 and 1964 set free nearly DM 900 million in pension and one-time
compensation payments to former victims of Nazi persecution now re-
siding in eleven Western signatory states.222 German law professor Burk-
hard Hess recently noted that “both the compensation paid under the
BEG as well as under global compensation agreements have pushed aside
holding the individual companies liable.”223

The preference for global over individual compensation prevented
most of the Third Reich’s victims from recovering. Non-Germans, who
formed a majority of those persecuted by the Nazis, were considered
residents of former enemy states and were largely excluded from com-
pensation.224 Global compensation also eliminated opportunities for indi-
vidualized compensation. Courts regularly dismissed individual lawsuits
by referring to existing compensation legislation; indeed, courts held that
compensation legislation and international treaties precluded the claims
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even of plaintiffs who failed to meet the eligibility criteria of the com-
pensation laws.225

The compensation regime enacted by the German parliament shortly
after the war thus amounted to domestic statutory law compensating a
small minority of victims and a series of agreements with foreign gov-
ernments and the Jewish Claims Conference. The most critical diplo-
matic agreement for our purposes is the London Agreement on Ger-
many’s External Debts (“London Debt Agreement” or “LDA”). Con-
cluded February 27, 1953,226 the LDA was contemporaneous with Ger-
many’s compensation negotiations with Israel and the Jewish Claims
Conference.227 According to its preamble, the main purpose of the LDA
was to enable Germany to establish normal economic relations with other
nations.228 The LDA contemplated a series of payments by the German
government to the signatory states (the United States, Great Britain,
France and the Soviet Union) but postponed reparation claims by these
states until Germany regained its economic footing:

Consideration of claims arising out of the Second World War by
countries which were at war with or were occupied by Germany
during that war, and by nationals of such countries, against the
Reich, or agencies of the Reich . . . shall be deferred until the
ªnal settlement of the problem of reparations.229

German courts interpreted this provision to postpone various plaintiffs’
claims until conclusion of “a ªnal reparation treaty.”230 The German
courts therefore rejected claims made before a ªnal reparation settlement
because they were “derzeit unbegründet” (“as yet unfounded”).231 Conse-
quently, the length of time between the events giving rise to the claims
and the adjudication of those claims grew.

To this day, no formal peace treaty has ever been concluded between
Germany and the former Allies. The so-called “2+4 Treaty” of 1990232
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(“2+4”), however, has come to serve the basic functions of a peace
treaty.233 This document, which was signed at the time of German re-
uniªcation, restored total sovereignty to the newly uniªed Germany.234 It
makes no mention of reparations arising out of World War II. The ques-
tion therefore arose whether 2+4 fulªlls the vision of the London Debt
Agreement. As § 12 of the preamble of 2+4 states, the signatory parties
understand the treaty to conclude World War II-related matters with
Germany;235 2+4 therefore seems to preclude further reparation treaties
among the signatory states, notwithstanding the LDA’s being entirely
mute on the issue of reparations.

Since it eliminated the obstacle posed by the LDA, one might have
expected that 2+4 would have spurred a wave of lawsuits. Instead, the
signiªcance of 2+4 and the possibilities it presented took time to sink
in—too much time for many potential plaintiffs in Eastern Europe.236 Un-
certainty remained as to whether the LDA’s concept of state-to-state repa-
rations would still block individual forced labor claims.

At the same time, two lawsuits were launched against Germany be-
fore the Bremen and Bonn Landgerichte (Regional Courts) in an effort to
break through the dual barriers erected by the restrictive BEG and the
casting of compensation claims as reparations under the LDA.237 After
2+4, it became clear that there would be no ªnal reparation agreement. It
seemed the only way to reopen avenues for compensation was to chal-
lenge Germany’s post-war claim that compensation outside the purview
of the BEG threatened to put Germany into insolvency.

In 1993, the Bonn Court, dealing with claims by plaintiffs who al-
legedly were excluded from recovery under national compensation laws
like the BEG, presented to the Bundesverfassungsgericht (FCC) [federal
constitutional court] the question of whether section 1 of the 1957 law
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Allgemeines Kriegsfolgengesetz (AKG) [General Law on the Conse-
quences of the War]238 was constitutional. Section 1 of the AKG had been
interpreted to preclude any claims against Germany not expressly recog-
nized in that statute. This lawsuit presented the question of whether the
political justiªcations offered by the German government at the law’s
enactment forty years earlier still held true, since there remained no
doubt about Germany’s successful economic recovery.

The FCC ruled that neither economic recovery nor German re-
uniªcation necessitated a review of decisions made in the context of im-
mediate post-war consolidation.239 While the FCC acknowledged the pos-
sibility of revising the AKG’s provisions, it considered this prerogative to
reside with the German legislature. The FCC upheld section 1 of the
AKG, explicitly cognizant of the historical and political circumstances
that led to the AKG’s curtailment of compensation claims.240

The Court added in dictum that no rule of international law impeded
the legislature if it wished to recognize individual compensation claims,
even if such claims were grounded in facts falling under the rubric of
reparations (i.e., state-to-state compensation).241 This portion of the
FCC’s decision was received by plaintiffs’ representatives as a triumph,242

but only for a brief period.
In 1997, following the FCC’s decision, the Bonn Court awarded

victory to a Polish woman, who (like twenty-one other plaintiffs involved
in the suit) had taken on Israeli citizenship after the war. The court noted
that § 8 para. 1 of the BEG prevented recovery by the other plaintiffs
who had received prior compensation, yet held that the Polish woman
had established a tort claim against Germany under § 839 of the German
Civil Code (BGB).243 The court found forced labor to be a clear case of
violation of personal freedom and damage to health. Section 839 of the
BGB and Art 34 Grundgesetz (German Basic Law), created a cause of
action in tort against the State authority—here the SS at Auschwitz—for
coercing the plaintiff into the forced labor.

Germany appealed the decision, and the Appeals Court reversed,
ªnding the lone appellee’s claim also barred by § 8 para. 1 of the BEG.244

The Appeals Court held that the BEG’s residency requirement (§ 4) ex-
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cluded the appellee from recovery, and that § 8 para 1 made her ineligi-
ble for any other compensation. According to the Appeals Court’s deci-
sion, compensation for Nazi-era persecution under the BEG (which does
not speciªcally recognize forced labor as a claim per se) was the only
avenue to compensation. Having failed to meet the residency require-
ment, the woman was effectively blocked from claiming any compensa-
tion from Germany, even outside of the BEG. The appeal before the Fed-
eral Court of Justice (Bundesgerichtshof) is, at this writing, still pending.

In sum, Nazi-era laborers asked German courts to examine whether
existing law blocked avenues for individual compensation outside the
BEG. Courts consistently held that it did. Though the BEG regime de-
nied compensation on the basis of slave or forced labor, limited the num-
ber of eligible claimants, and precluded all claims against Germany out-
side the BEG, German courts held that the choice of a particular compen-
sation regime was a matter for the legislature which courts could not re-
view. Thus the German case law interpreting international treaties and
national legislation reºects the same choice as the Foundation Law: it
diverts claims from the courtroom to the legislature. Moreover, courts not
only declined to assign legal responsibility, but also obscured any traces
of the post-war political judgments that guided their decisions or those of
the German legislature.

B. Problems Raised by the Treaties

1. Statute of Limitations

Cases brought before German courts in the past few years have con-
fronted a charge of untimeliness according to the applicable statute of
limitations.245 These cases, like their predecessors, reveal a highly frag-
mented understanding of the applicability of this total bar. For instance, a
lawsuit brought in 1959 by a German national against his former “em-
ployer” was rejected on the ground that his claim had expired.246 This
case established a two-year statute of limitations by tying the compensa-
tion claim to the civil law provisions dealing with pay for work, notwith-
standing the fact that the plaintiff had not consented to his employ-
ment.247 Since this decision, the precise legal category appropriate for a
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claim of enslavement has changed from case to case, and is reºected in
the varying limitation periods that German courts have applied.248

In the 1990s, German courts continued to apply different statutes of
limitations. While some courts began with the assumption that there is a
general two-year statute in the context of employment, the Bundesar-
beitsgericht, the highest employment court in Germany, refused to recog-
nize any employment relationship in a forced labor case and referred the
case back to the civil courts.249 The Arbeitsgericht Koblenz, a regional
employment court, denied the existence of an employment contract be-
tween a Polish former forced laborer and the company for which the la-
bor was performed, referring the case to the civil courts. The court also
noted, however, “that civil law is made to react neither to the millions of
cases of forced labor in this century nor to the takings, deportations and
other mass crimes against life and health.”250

In a 1999 case before the Landgericht Hamburg, the court held that
claims brought this late regardless of the envisioned foundation solution
had expired in 1979, i.e., thirty years after the enactment of the German
Basic Law.251 Evaluating the merits of the lawsuit to determine whether
the court would be obliged to provide legal aid, the court raced through
several alternative bases for the suit before dismissing it on statute of
limitations grounds. Even if the generally applicable thirty-year statute of
limitations252 governed the claims, the plaintiff had failed to ªle suit be-
fore this thirty-year period expired. The clock had begun ticking the last
time the plaintiff performed forced labor, or, at the very latest, at the time
the Grundgesetz (German Basic Law) was enacted. The court concluded
by observing: “[a]fter all, judicial aid cannot be granted, although for
moral reasons which in the judicial aid procedure, however, cannot be of
penetrating importance, claimant—if he has not been indemniªed under
the BEG—should at least, if he meets the requirements, receive compen-
sation as a Polish forced laborer under the to-be-created Foundation Act,
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a Fund that is designed—as is commonly known—to preclude individual
suits.”253

Former slave and forced laborers were thereby left with no path to
compensation. Prior to 2+4, German courts read the language of the
London Debt Agreement (LDA) (deferring claims “arising out of the
Second World War” until a “ªnal settlement of the problem of repara-
tions”) to defer slave and forced labor claims. They regarded claims
arising out of slave and forced labor as claims for reparations, or state-to-
state payments, rather than as matters suited to private compensation for
individuals.254

Though this might have been the case only until a ªnal reparation
agreement was concluded, after 2+4, claims were rejected for new rea-
sons. The political forces that guided the LDA and the German compen-
sation laws of the 1950s cast a long shadow on the prospects for litigat-
ing individual claims, even after 2+4. In more recent cases, claims for
compensation have been caught between the post–World War II political
impulse to avoid repeating the purported mistakes of Versailles, and the
global settlement (the Foundation), which provides compensation for
those who meet the criteria but excludes all individual claims outside its
purview.

A conspicuously brief decision handed down by the FCC on April
25, 2001 illustrates and reinforces this trap.255 The plaintiff asserted that
section 16 of the Foundation Law deprived him (and other former slave
and forced laborers) of the right to sue, in violation of Article 14 of the
German Basic Law.256 His argument could succeed, the court reasoned,
only if the Foundation Law deprived him of an otherwise valid legal
claim.257 The FCC held that the complainant did not have a compensation
claim outside of the one provided by the Foundation Law. Section 16 of
the Foundation Law, therefore, did not collide with Article 14 of the
German Basic Law. The FCC, certainly aware of the bluntness of such an
assertion, based its decision on the existence of “not a single case” in
which a forced labor claim had prevailed.258 Notwithstanding the intrica-
cies of the treaties, the national compensation legislation, and the case
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law, the FCC declined to confront the complexities of the forced labor
issue, readily telling a story of failure.

In the German context, this decision probably marked the end of
“litigating the Holocaust”259—at least for the slave and forced labor
claims. The decision by Germany’s highest court does not leave much
room to pursue avenues of relief other than the one offered by the Foun-
dation.260

Given these decisions, we do not contend that additional litigation
would have resulted in victories for the survivors of the Nazi labor pro-
gram. We merely illustrate the political forces at work throughout the
legal reckoning with slave and forced labor during the Third Reich. From
the earliest legal decisions, one can discern the impact of the Versailles
Treaty, which laid a heavy ªnancial and political burden on Germany
after World War I; the beginning of the Cold War; and the Allied Treaty
politics with regard to international reparations and the resulting exclu-
sion of individual claims.261 Moreover, courts concluded in the 1960s and
70s that corporate actors were agencies of the Reich262 within the mean-
ing of the LDA,263 thereby extending the LDA’s deferment of claims to
protect the companies on the basis of these historical-political inºuences.

Years later, judges deliberating on forced labor claims paid no atten-
tion to the circumstances under which post-war and Cold War judges had
handled initial cases arising out of the National Socialist period. When
the FCC allotted a mere two pages for a case of immense historical di-
mensions, declining to consider the complexities of the LDA and 2+4
and focusing exclusively on the outcomes of the earlier claims, it failed
to account for the real animus behind the decisions upon which it relied.
The court’s decision represents the ultimate denial of victims’ legal
claims and a culmination of years of decisions adverse to the victims of
Nazism. Their losses were counted in the record of stare decisis, but the
political context, and therefore the real signiªcance of the losses, was
erased.
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2.  Justiciability of Private Claims

Like the German courts, two federal district courts in New Jersey
found that the LDA and 2+4 barred plaintiffs’ claims. After a lengthy
examination of the multiple post-war treaties from 1945 through 2+4 in
1991,264 the Degussa court found that “individual claims for forced labor
against the German government and private industry were subsumed by
national governments in the treaties which concluded the war with Ger-
many.”265 The court reached this conclusion notwithstanding plaintiffs’
efforts to distinguish their private claims from claims for reparations
arising out of war.266 The Iwanowa court agreed.267 In the view of both
courts, plaintiffs’ claims raised political questions that were not ªt for
judicial resolution.

To reach these conclusions, the New Jersey courts had to answer
(explicitly or implicitly), two related questions inherent in their applica-
tion of the LDA. First, did the plaintiffs’ claims arise out of World War
II? Second, were the companies acting as agencies of the Reich when
they utilized slave and forced labor? An afªrmative answer to both would
mean that the LDA and 2+4 combined ªrst to defer and then to preclude
altogether plaintiffs’ claims. We discuss each below ((a) and (b), respec-
tively).

a.  Arising out of War (Reparations vs. Compensation)

As German historian Ulrich Herbert, a leading expert in the ªeld of
slave and forced labor, declared in the summer of 2000 (just after Ger-
many and German industry agreed to fund the Foundation with DM
10 billion), “[o]ne ought to keep in mind that forced labor had—for the
longest time and until very recently—not been considered a [Nazi-era]
crime as such. Instead forced labor had been regarded as an inevitable
war related effort to confront war time labor shortages.”268

In the early 1940s, there was already widespread belief that Ger-
many would be called to account for the actions of its government and
industries, and that a far-reaching restitution and compensation program
was likely.269 Nevertheless, it was still far from evident how it would be

                                                                                                                             
264

  Burger-Fischer v. Degussa AG, 65 F. Supp. 2d 248, 262–72 (D.N.J. 1999).
265

  Id. at 281.
266

  See infra Part III.B.3 for a discussion of justiciability and the political question
doctrine.

267
  Iwanowa v. Ford Motor Co., 67 F. Supp. 2d 424, 460 (D.N.J. 1999).

268
  Ulrich Herbert, “Ein Element der Verunsicherung, der Irritation, des Erschreck-

ens,” Der Umgang mit der NS-Vergangenheit und die Entschädigung von Zwangsarbeitern,
45 Blätter für Deutsche Und internationale Politik 555, 558 (2000) (trans. by
Zumbansen).

269
  Fischer-Hübner, supra note 201, at 11. See also Pawlita, supra note 43, at 160–

91 (discussing various proposals by the Allied governments and by Jewish authors).



42 Harvard Journal on Legislation [Vol. 39

executed. Well into the post-war years, the distinctions between repara-
tions and compensation in the case of Nazi Germany were only vaguely
contemplated, eventually resulting in a dynamic that strongly favored
state-to-state reparation over private compensation models.270

Furthermore, lawyers practicing compensation law did so in relative
isolation. As post-war Germany focused on economic recovery and put-
ting its past behind it, such lawyers found themselves marginalized by
their colleagues.271 The political climate in Germany in the 1950s was
one of recovery, rebuilding and integration into the west—not one of
turning back, regret or open discussion of the past.272

Even today, one would have difªculty ªnding a lawyer who can
comfortably distinguish between reparations and compensation. Only a
handful of lawyers have ever practiced in this ªeld.273 The situation for
plaintiffs was further complicated by the heterogeneity of the claimants
and claims. Individuals, organizations and states lodged competing
claims for asset restitution, individual and collective compensation, and
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reparations.274 As the German political scientist Peter Reichel has ob-
served in his recent book on “Vergangenheitsbewältigung” (“the coming
to terms with the past”), individual victims faced a politically difªcult
struggle in competing against these rival claims.275 Acknowledgment of
the post-war decision to avoid repeating the perceived mistakes of Ver-
sailles relieved Germany and German industry of any obligation to re-
spond to individual compensation claims; the claims were simply sub-
sumed under the concept of state-to-state reparations.276 By grounding
their decisions in this conceptualization of the claims, as well as in early
interpretations of the treaties reºecting this conceptualization, German
courts effectively conceded the historical contingency of their reasoning.

This concession, however, has done little for plaintiffs. Given the
choice between accepting compensation along with an acknowledgement
of “political, moral, and historical” responsibility under the Foundation
Law or receiving nothing at all because “no case is known where plain-
tiffs succeeded,”277 the choice for plaintiffs seems obvious.278 If German
courts had decided not to treat the use of slave and forced labor as war-
related, plaintiffs might have presented claims for individual relief out-
side the context of state-to-state reparations.

b.  Agencies of the Reich

As a related matter, companies have argued that, when they em-
ployed forced laborers, they were not autonomous employers in a private
labor market, but were instead “agencies of the Reich.”279 The claims
against them, they therefore argue, should meet with the demise contem-
plated under the LDA.

The language of the LDA appears to contemplate broad incorpora-
tion of private actors into a zone of impunity by postponing all claims

                                                                                                                             
274

  Reichel, supra note 270, at 76.
275

  Id. at 76.
276

  See Herbert, supra note 222, at 160.
277

  Such was the formula reiterated by the Bundesverfassungsgericht in its dismissal of
April 25, 2001. BVerfG, NJW, 54 (2001), 2159.

278
  See Deborah Stone, Policy Paradox: The Art of Political Decision Making

242–56 (1997). Stone advises readers to “be on the lookout for Hobson’s choices. When-
ever you are presented with an either/or choice, you should be tipped off to a trap. You can
disengage it by . . . expanding the range of consequences you bring into the analysis.” Id.
at 256.

279
  The famous (yet unpublished) Wollheim case before the Frankfurt Regional court

on November 3, 1951, was one of the very rare instances in which this line of defense was
not accepted by the judge. For an intriguing background account, see Benz, supra note
258, at 128–54; see also Wolfgang Benz, In Sachen Wollheim gegen I. G. Farben, 9 Da-

chauer Hefte 142–47 (1993); cf. Otto Küster, Das Minimum der Menschlichkeit:
Plädoyer, 9 Dachauer Hefte 156–74 (1993) (one of Wollheim’s lawyers providing the
argument to the court). In contrast, the defendant companies in Iwanowa argued that they
were not de facto state actors for purposes of the Alien Tort Claims Act. Iwanowa v. Ford
Motor Co., 67 F. Supp. 2d 424, 443 (D.N.J. 1999).



44 Harvard Journal on Legislation [Vol. 39

until the time of a ªnal peace treaty. Certainly when a country is at war,
the private sector is heavily implicated. No doubt this was the case for
employers (and employees) in wartime manufacturing and production.
One could adopt a position that would render all private actors agents as
long as their actions were connected to the war. To the extent, however,
that the applicability of the term agent relies on the companies having
been coerced by the German wartime authorities to employ forced labor,
the historical evidence is, at best, disputed.280 In either event, if the com-
panies were agents of the Reich, according to the conventional German
construction of the LDA, the claims against the companies would be de-
ferred. Then, with the signing of 2+4 nearly forty years later, that defer-
ment would become permanent.

3.  The Political Question Doctrine

Similar issues arose before the Second Circuit when it invoked the
political question doctrine and determined that Judge Kram had ex-
ceeded her authority by imposing conditions in her order of voluntary
dismissal.281 The court explained, “the political-question doctrine re-
strains courts from reviewing an exercise of foreign policy judgment by
the coordinate political branch to which authority to make that judgment
has been constitutional[ly] commit[ted].”282 Judge Kram’s decision to
condition dismissal on the Bundestag’s prompt declaration of legal peace
as well as its amending the Law to protect the assigned claims sub-class,
therefore, caused the Second Circuit “considerable difªculty.”283

The political question doctrine was famously expounded by Justice
Brennan in Baker v. Carr.284 In that case, which concerned a Tennessee
reapportionment statute, the Court set forth six criteria, any of which
would render a question nonjusticiable and all of which share the aim of
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ensuring that federal courts avoid upsetting the balance of powers by in-
truding on questions best left to the political branches.285

This vexatious doctrine286 also turned up to rationalize dismissal in
the New Jersey cases, Degussa and Iwanowa.287 In deciding to dismiss
claims against Degussa and Siemens, Judge Debevoise observed: “Every
human instinct yearns to remediate in some way the immeasurable
wrongs inºicted upon so many millions of people by Nazi Germany so
many years ago, wrongs in which corporate Germany unquestionably
participated . . . .”288 Nevertheless, Judge Debevoise applied the six-prong
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Baker analysis and concluded that the court lacked “the power to engage
in such remediation.”289

Like the German courts, Judge Debevoise concluded that the plain-
tiffs’ claims were not justiciable because they arose out of war:

Beginning with the Versailles Treaty concluding World War I,
the term “reparations” has been deemed to refer to “all the loss
and damage to which . . . Governments and their nationals have
been subjected as a consequence of the war imposed upon them
. . . .” Speciªcally, “reparations” include “[d]amages caused to
civilians by being forced by Germany or her allies to labour
without just remuneration.”290

Claims for reparations, according to conventional international law, are
reserved to governments; individuals have no claims to reparations.291

The plaintiffs in Degussa maintained, however, that they were not
seeking reparations, but merely compensation for a private wrong. Plain-
tiffs’ expert, Dr. Christian Wolf, “argue[d] that in the context of World
War II forced labor claims are different from forced labor claims arising
out of World War I and should not be included in reparation claims.” Dr.
Wolf distinguished between typical “‘acts of war’” and “‘unprecedented
acts of extermination . . . based on racial motives.’” The relationship
between them, Dr. Wolf asserted, was a “‘mere temporal coincidence.’”
Explaining that “reparations” are associated with war, Dr. Wolf con-
cluded that the claims before the court concerned something different—
namely “‘racial and ideological persecution under the Nazi regime.’”292

Judge Debevoise was not convinced. He concluded, “[T]he forced
labor program was primarily an act of war designed to enable the Third
Reich to pursue its war of conquest.”293 According to the court, the fact
that many of the laborers were victims of racial persecution imprisoned
in concentration camps “did not change the nature of the program as
primarily a war related effort, subject to reparations as negotiated by the
victorious nations.”294

                                                                                                                             
289
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290
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While Dr. Wolf’s argument did not persuade the court, his analysis
casts doubt on the determinacy of the arising out of war formula that
would purport to classify plaintiffs’ claims as either justiciable or non-
justiciable on political question grounds. On the one hand, the forced
labor program was no doubt conceived in part to further the Nazi war of
aggression by sustaining armament and other production while much of
the German labor force was otherwise occupied with military obligations.295

On the other hand, the Nazis embraced an extensive and complicated
ideology of racial hierarchy.296 This hierarchy structured the forced labor
program, determining who was subject to it, for which jobs they would
be eligible, and how they would be treated.297 As the Reich’s racial policy
changed, so changed the labor program. After the Final Solution was de-
clared at the Wannsee Conference in 1942, decisively adopting a policy
of extermination (rather than deportation) of Jews,298 the labor program
instituted “annihilation by labor” for Jews as a consequence, harmonizing
the dual goals of wartime production and extermination.299

Moreover, the conventional historical explanation for the decision to
implement the forced labor program—that the Nazis were responding to
a labor shortage as a result of German men having military obligations—
is itself questionable. Nazi ideology precluded German women from en-
tering the industrial work force; they were expected instead to stay at
home and tend to the reproduction of the race.300 Among non-Germans,
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the percentage of women expected to work in a particular national group
bore an inverse relationship to that group’s position in the Nazis’ racial
hierarchy; i.e., the lower a group ranked, the greater the percentage of its
female population could be found in the forced labor pool.301

We co-taught a seminar on the Nazi labor program and its legal fall-
out to German law students at the University of Frankfurt in December,
2000.302 The students uniformly appeared to have accepted the truism that
the program arose in response to a labor shortage. When we pointed out
to them that World War II was an occasion for women in the United
States to join the industrial work force at a higher rate than ever before
due to the military obligations imposed on men,303 they responded
blankly at ªrst, but then with the dawning realization that ideology
played a role in the truism that there had been a labor shortage. Half of
the German labor pool went untapped. The alleged labor shortage was
due not to any ªxed condition of war, but rather to constraints imposed
by a racist and sexist ideology governing domestic life.

As it turns out, therefore, the Nazi labor program can be viewed as
either war-related or as a matter of racial ideology. Judge Debevoise’s
decision was neither compelled by historical evidence nor conclusively
rebutted by it. War as well as racist ideological motives propelled the
program and gave rise to plaintiffs’ injuries, so neither the legal conclu-
sion that plaintiffs were seeking reparations nor the contrary conclusion
that they were seeking compensation for a private wrong was required.

In adopting uncritically the explanation of wartime necessity rather
than focusing on the ideological source of the wrongs suffered by the
plaintiffs, Judge Debevoise already began deliberating on the merits of
the plaintiffs’ claims, not merely their justiciability. He addressed, per-
haps unwittingly, some of the most difªcult questions associated with the
Holocaust: questions about causation, motive and agency.

To decide the merits of the claims, he and a jury would have had to
sort through such thorny questions as whether the companies used slave
labor because they were compelled by the Nazis to maintain production
quotas; whether the companies took advantage of cheap labor primarily
for proªt; whether the companies adopted Nazi ideology and whether
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abuse of the slaves by the companies’ German employees established the
companies’ adoption of the ideology; and so on. Even before reaching the
merits, on a motion to dismiss on grounds of nonjusticiability, Judge De-
bevoise addressed these same sorts of questions by attributing the wrongs
to war.

Our contention is not that the decision to categorize the plaintiffs’
claims as reparations was an incorrect legal conclusion, but rather that it
was not legally required. Legal ambiguity is important here because it
gives rise to the question of how Judge Debevoise reached his decision.
While ostensibly predicated on the necessities of law, his decision was
instead driven by what might just as fairly be characterized as moral and
political judgments, his own as well as those embodied in decades of
German cases grounded in post-war politics.304 Even at this early proce-
dural phase, Judge Debevoise touched on vital questions in a matter of
civil liability: What motivated the defendants to engage in the disputed
conduct? How much choice did they have? How much responsibility can
they fairly be assigned? Whether the plaintiffs’ claims were justiciable,
therefore, was not merely a threshold question, but really went to the ul-
timate question of culpability, whether described in legal or moral terms.

                                                                                                                             
304

  To ensure the consistency of his decision, Judge Debevoise reviewed some of the
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C.  Substantive Defenses Historically Used by German Defendants

It is the historian’s task to uncover “the reality of forced labor” many
years after the actual occurrence.305 While this task has met many obsta-
cles—both psychological306 and evidentiary307—the recent opening up of
companies’ archives308 promises further revelations. Improved access to
historical documentation will no doubt prove integral to the assessment
of state and private responsibility.309

                                                                                                                             
305

  For historical research, see, for example, Ulrich Herbert, Fremdarbeiter, supra
note 52; Spoerer, supra note 80; Reinhold Billstein et al., Working for the Enemy.

Ford, General Motors and Forced Labor in Germany During the Second World

War (2000); Gerald D. Feldman, Unternehmensgeschichte des Dritten Reichs

und Verantwortung der Historiker: Raubgold und Versicherungen, Arisierung

und Zwangsarbeit (1999).
306

  For an analysis of both reluctance and outright anger about confronting the Nazi
past among Germans in the aftermath of WW II, see generally Aleida Assmann & Ute

Frevert, Geschichtsvergessenheit, Geschichtsversessenheit: Vom Umgang mit

deutschen Vergangenheiten nach 1945 (1999); Ulrich Herbert, Zweierlei Bewälti-
gung, in Zweierlei Bewältigung: Vier Beiträge über den Umgang mit der nation-

alsozialistischen Vergangenheit in den beiden deutschen Staaten 9–10 (Ulrich
Herbert & Olaf Groehler eds., 1992) (declaring that the denaziªcation “experiment” had
failed for a number of reasons, among which ªgured the sheer immensity of such an un-
dertaking and the fact that the processes started in the Nuremberg aftermath against war
criminals were stopped due to a changed political climate and the circumstance of a
dawning cold war). See also Norbert Frei, Vergangenheitspolitik: Die Anfänge der

Bundesrepublik und die NS-Vergangenheit 25 (1996) (describing a “politics of the
past” pursued by conservatives who, shortly after the German Bundestag’s taking session,
already aimed at the conclusion of the de-naziªcation politics); Helmut Dubiel, Nie-

mand ist frei von der Geschichte: Die nationalsozialistische Herrschaft in den

Debatten des Deutschen Bundestages 39–40 (1999) (describing how early references
to the Nazi crimes were disassociated from individual actors and, instead, attributed to the
“criminal system” as such); Christopher R. Browning, German Memory, Judicial Interro-
gation and Historical Reconstruction: Writing Perpetrator History from Postwar Testi-
mony, in Probing the Limits of Representation: Nazism and the “Final Solution”
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This is not to say that historical evidence has been wholly unavail-
able until recently. As historian Ulrich Herbert recently noted, “[t]he
claims were known since 1945.”310 While some believed that the public
learned about the labor program as a result of the suits in the United
States, research reveals a complex web of biography, historiography and
politics.311 We cannot exhaustively review the historical evidence estab-
lishing the relative responsibility of the state and private sector for the
Nazi labor program in this Article. Instead, our goal is to review the
common assertions regarding the “fateful entanglement” (“schicksals-
hafte Verstrickung”)312 of German industry in the employment of slave
and forced laborers. The defensive posture that corporate actors were
involuntarily mixed up in a web of essentially war-related, state-run ac-
tivity is reºected in the Foundation Law, notwithstanding that this con-
ception has always rested on shaky evidentiary grounds. Nevertheless,
even poorly founded refutations of plaintiffs’ allegations won the day
initially because of the political climate that existed when the earliest
claims were made. Claims heard in post–World War II Germany during a
period of economic reconstruction prepared the ground for an altogether
superªcial set of judicial decisions.313

In 1951, when Norbert Wollheim sued I. G. Farben for DM 10,000
for injuries arising out of his enslavement at an I. G. Farben plant at
Auschwitz,314 the defendant company argued that “Wollheim had been
neither beaten nor injured, and that whatever happened to him was the
responsibility of the SS, the Nazi party, the State, the subcontractors, or
possibly the corrupt inmates themselves.”315 The company further
claimed that “it tried to improve conditions of the workers by providing a
supplementary soup . . . .”316 Indeed, the company asserted, “if the in-
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mates had not been employed they would have been killed even sooner.
The implication was that Wollheim should have been grateful to [I. G.]
Farben that he was still alive.”317

Corporate leaders usually generate three interrelated substantive de-
fenses when confronted with claims by former laborers. The ªrst is that
the use of slaves was justiªed on grounds of necessity;318 in using slave
and forced laborers in their production processes, the companies argued,
they were acting at the state’s behest and without the freedom to refuse.319

The second substantive defense is that in comparison to the condi-
tions the workers were facing in the death camps, the workplace was a
better and safer place to be.320 This argument was generally offered im-
mediately after a plaintiff had established the active participation of cor-
porate actors in the forced labor program.321 It was deployed mainly to
thwart claims based on abusive treatment. While research shows that the
“supplementary soup” was devoid of nutritional value and that foremen
often amused themselves by kicking over the soup pot, the supplemen-
tary soup argument successfully defeated allegations of maltreatment in
German courts.

The third defense can be called the Schindler defense.322 This line of
argument maintains that by accepting the laborers as their charges, the
companies actually saved their lives. As to slave laborers in particular,
the Schindler defense ought to be tough to make out, considering only
about ªve percent of slave laborers survived the war.323 It has, nonethe-
less, been an industry mainstay.

What is critical about these defenses for purposes of our argument is
not their factual plausibility. To rebut them conclusively would require a

                                                                                                                             
ber produced at Farben’s Auschwitz facility. See Borkin, supra note 39, at 125.

317
  Ferencz, supra note 8, at 36.

318
  See Bazyler, supra note 9, at 194, 208; Brown, supra note 15, at 583.

319
  See BGH, RzW, 26 (1963), 525; BGH, NJW, 19 (1973), 1549; in this vein Ernst Fé-

aux de la Croix, Schadensersatzansprüche ausländischer Zwangsarbeiter im Lichte des
Londoner Schuldenabkommens, 13 NJW 2268 (1960), 2269. See also Ferencz, supra note
8, at 109 (regarding the use of this defense by German electric companies and the accep-
tance of this defense by the Berlin appellate court).

320
  This line ignores the hierarchy among the laborers; while the work conditions were

better for some, they were just as terrible for others. See Spoerer, supra note 80, at 90;
Herbert, Fremdarbeiter, supra note 52, at 17; Christopher R. Browning, Nazi Pol-

icy, Jewish workers, German killers 93 (2000) (concerning Jewish workers in Poland
speciªcally).

321
  Spoerer, supra note 80, at 96, and others have shown that corporate actors not only

applied to the respective authorities for forced laborers, but that they actively formed joint
ventures with the authorities to organize the deportation, the incarceration and the exploi-
tation of workers they selected at the ramps, see Ferencz, supra note 8, at 1–32.

322
  See Thomas Keneally, Schindler’s List (1993) and Stephen Spielberg’s movie

Schindler’s List (Universal Pictures 1994), telling the story of a heroic German industri-
alist who saved the lives of Jews who would have been sent to the gas chamber but for his
willingness to pay the Nazis for their labor. See also Ferencz, supra note 8, at 190.

323
  See Imre Karacs, Germany’s Pounds 3.2BN Bid to Close Book on Nazi Past Leaves

only Rifts and Rancour in its Wake, Independent, July 18, 2000, at 3.



2002] Forgetfulness of Noblesse 53

mountain of historical evidence that would vary from company to com-
pany.

Instead, what is important is what a ªnder of fact or law would have
to consider in order to determine the extent to which the evidence estab-
lished the companies’ legal responsibility for the use of slaves. It is not
enough for a judge or jury to determine that the lost and starving spelun-
ker in Lon Fuller’s famous parable killed and ate his companion; to de-
termine whether the defendant is guilty of murder, someone must deter-
mine whether the circumstances justiªed it.324 Any factual ªnding would
have to be followed by what amounts ªnally to a moral judgment.

The evidence may show a requisition form ordering a new batch of
laborers;325 or the payment of fees to the regime for the slaves; or abuse
of slaves by a company’s German employees; or inhumane living condi-
tions. Whether these facts establish the companies’ liability, however,
requires something more. The necessity defense in particular requires a
ªnding that the companies had no choice, but to decide whether the com-
panies had a choice, the decision-maker will have to decide what consti-
tutes a choice. Does, for example, a company’s failure to defy production
quotas establish its responsibility? This is a moral question as well as a
legal one.

Moreover, that a moral question underlies or is coextensive with a
legal question is no less true of the procedural defenses than it is of these
substantive defenses. As the court proceeds through issues of timeliness
and justiciability, it will deliberate on some dimension of the ultimate
question. By determining whether the claims arose out of war and
whether the companies acted as agents of the Reich, courts must implic-
itly determine whether the companies bear responsibility for their par-
ticipation in the Nazi labor program. Courts are forced to confront the
immense questions raised by the Holocaust, including what causes such a
calamity and who fairly can be held responsible for it.

The strategy of separating moral or political responsibility from le-
gal responsibility has served the companies well. Today’s “enlightened
German industrialists”326 have earned endless congratulations for “coura-
geously com[ing] to terms with injuries largely ignored for 55 years,”327

while at the same time leaving themselves room to deny the validity of
the legal claims. A close examination of the legal issues reveals, how-
ever, that the separation is a false one, and that some of the most difªcult
moral questions associated with the Holocaust—questions about agency
and about why it happened—underlie the particular legal issues raised. It
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is impossible to make a legal claim in this context without making a
moral one as well.

Ultimately, therefore, the refrain offered by the companies that they
owe a moral responsibility but not a legal one is untenable. Each of the
defenses that the companies proffered implies not just a disclaimer of
legal liability, but also a larger denial of remorse.

Stuart Eizenstat may have been right that the claimants’ chances of
success in the courtroom were poor, but this cannot be said to be the un-
fortunate byproduct of dry, technical rules. It is the result of a mountain
of political and moral judgments that have coalesced over the course of
more than a half-century, even as the historical context has changed –
judgments that relieve German industry of far more than just legal re-
sponsibility.

Predictions of the plaintiffs’ failure did much of the work of direct-
ing the claims toward their diplomatic and legislative resolution. In the
next Part, however, we argue that a potent rhetorical strategy buttressed
the impression that litigation was ill-suited to addressing the slave and
forced labor claims and deºected criticism of the compensation amounts.

IV.  The Rhetoric of Reverence:

Is the Holocaust Incompatible with Litigation?

Supporters of the Foundation Law have justiªed diversion of legal
claims from judicial to diplomatic and legislative fora by reference to the
sanctity of the Holocaust. The claims of Holocaust survivors, the argu-
ment goes, deserve a more digniªed setting than the courtroom, where
lawyers quibble over evidentiary and procedural rules for the sake of pe-
cuniary gain. Such assertions, though couched in reverence for the Holo-
caust, ºip reverence on its head, disadvantaging victims in their quest to
obtain legal redress.

Critics of the Holocaust-related lawsuits have charged that “[t]he
pursuit of billions in Holocaust guilt money has gone from the unseemly
to the disgraceful . . . a treasure hunt for hungry tort lawyers and major
Jewish organizations.”328 To such critics, “[t]he Holocaust commands the
preservation of memory . . . [b]ut contingency fees? Class-action suits?
. . . Is this what honoring the Holocaust has come to? A shakedown”?329

Commentator Charles Krauthammer went so far as to say “[T]o focus
memory on money is literally to debase the sacred.”330

Norman Finkelstein gained international attention by taking a par-
ticularly ºashy whack at the claims: “[t]he current campaign of the Holo-
caust industry to extort money from Europe in the name of ‘needy Holo-
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caust victims’ has shrunk the moral stature of their martyrdom to that of
a Monte Carlo casino.”331 Finkelstein might be regarded as a fringe com-
mentator, but long-time national director of the Anti-Defamation League
Abe Foxman had similar things to say about the litigation efforts, deri-
sively calling the lawsuits “[a] new ‘industry’”332 and the “opportunity of
a lifetime”333 for lawyers.

Further, some commentators could not help but worry about the “re-
vival of Shylockian stereotypes”334 that the claims were sure to evoke.
Incredibly, even Foxman, at the helm of what is perhaps the leading or-
ganization in the ªght against anti-Semitism, expressed anxiety that “all
the talk about Holocaust-era assets is . . . making the century’s last word
on the Holocaust that the Jews died not because they were Jews, but be-
cause they had bank accounts.”335 Then, (as if to establish the continuing
saliency of anti-Semitic imagery), Foxman disparaged one of the more
high-proªle lawyers associated with the lawsuits, Ed Fagan, calling him
an “ambulance chaser,” who has no place “in this serious and sacred un-
dertaking.”336
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century, the recently-founded American Bar Association . . . began spearheading a cam-
paign for higher professional standards. While the quest was ‘aimed in principle against
incompetence, crass commercialism, and unethical behavior,’ the ostensibly ‘ill-prepared’
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Jews.’” Deborah L. Rhode, Moral Character as a Professional Credential, 94 Yale L.J.

491, 500 (1985) (citing Magali Sarfatti Larson, The Rise of Professionalism 173
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ers.’” Jerold S. Auerbach, Unequal Justice: Lawyers and Social Change in Mod-

ern America (1976) in Deborah L. Rhode & David Luban, Legal Ethics 695 (1992).
Auerbach writes that “[n]ot only were [the so-called ambulance chasers] criticized for
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Reverberations of this notion that the memory of the Holocaust is
debased by the pursuit of money damages can be heard in some of the
defensive posturing by Foundation proponents who can frequently be
heard to say that the claims were “not about the money” but rather about
memory or acknowledgement. Gideon Taylor of the Jewish Claims Con-
ference described his own job as

fundamentally impossible . . . . You’re taking the greatest moral
challenge, the Holocaust, and putting it together with the most
base form of human interaction—money. You can’t really do
compensation, you can’t be made whole. So I speak of a meas-
ure of justice, something that’s symbolic, that helps survivors
live with a measure of dignity.337

The message from German industry sounds strikingly similar. This
from Volkswagen’s marketing director, Klaus Kocks: “for us . . . this is
not about money. But what is adequate? 400 German Marks? 600 Ger-
man Marks? 4.000 German Marks? The questions contain an inner cyni-
cism that is outright irritating.”338

The Law’s preamble conªrms this sentiment. “[T]he injustice com-
mitted and the human suffering it caused cannot be compensated by
ªnancial payments.”339

The alleged incompatibility of the memory of the Holocaust with
money also gave rise to a controversy regarding the propriety of attor-
neys’ fees. In March 1999, the American Gathering of Jewish Holocaust
Survivors passed a resolution admonishing attorneys to perform their
work pro bono on the grounds that charging fees “‘demeans the rights
and memories’ of Holocaust victims and survivors.”340 The executive di-
rector of the World Jewish Congress agreed, saying, “Our view is that
lawyers should take this on pro bono.”341 After the conclusion of negotia-
tions resulting in the Foundation, the New York Times opened its report
on lawyers’ fees this way: “Lawyers who represent Nazi-era slave labor-
ers split more than $52 million in legal fees yesterday for work on a case
that will bring Holocaust victims $5,000 to $7,500 each.”342
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We can understand why one might experience unease with the pros-
pect of compensating survivors of such an immense tragedy as the Holo-
caust with dollars. Surely Taylor was right when he denied the possibility
that money could ever make whole the victims of as bestial a program as
that of the Nazis.’ “[W]e . . . experience the universality of money as
somehow degrading,” observes Michael Walzer.343 Sometimes “money
fails to represent value; the translations are made, but as with good po-
etry, something is lost in the process.”344

Money damages is the way of a legal system that can only do so
much. We may lament, but we do not protest, the use of money damages
to compensate, for example, the parent of a child struck and killed by a
drunk driver. Still, “if money answereth all things, it does so . . . behind
the backs of many of the things and in spite of their social meanings.”345

Anxiety about trivializing the Holocaust by monetizing it is not a
new feature of Holocaust debate. The ªrst post-war German chancellor,
Konrad Adenauer, secretly initiated compensation talks with representa-
tives of the Israeli government and Jewish organizations in the face of
widespread resentment from the German public.346 Israel was torn apart
by the emotionally charged dilemma over whether to accept the ªnancial
restitution he offered.347

Moreover, it is not only money’s association with the Holocaust that
has provoked impassioned discord. It seems that any analogy to, or any
categorization of, the Holocaust can be experienced as degrading. Histo-
rians and social commentators spar obstinately over whether the Holo-
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caust is “unique”348 and “unrepresentable.”349 Lucy Dawidowicz, a leading
historian on the subject, insists “[t]he fate of the Jews under National
Socialism was unique.”350 She continues, “[A]ll too often the necessary
and essential distinction between the murder of the six million Jews and
the accelerating violence and terror of our time is blurred, sometimes
erased, whether mindlessly or with political intent.”351 Elie Wiesel also
has maintained the uniqueness of the Holocaust, as well as its essential
mystery, warning that no one who did not experience it could ever begin
to understand it or “transform [it] into knowledge.”352
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The refusal to analogize to the Holocaust likely derives from the un-
derstandable desire to secure the appropriate degree of awe and respect,
but defying analogy is precarious when it comes to law. In his captivating
article, Film as Witness,353 Lawrence Douglas explains how the prosecu-
tors at Nuremberg “anticipated the crisis of representation that has come
to characterize efforts to . . . captur[e] the Holocaust’s central horror.”354

The need to “establish incredible events by credible evidence”355

prompted prosecutors to turn to ªlm rather than rely on eyewitness testi-
mony to describe the camps. Douglas’s article studies the

consequence[s] of an attempt to comprehend an unprecedented
evil through an idiom whose authority is anchored in the con-
cept of precedent—and in the belief that all crimes can and must
be judged according to familiar principles ªltered through past
experience.356

Douglas demonstrates that the very horror that so demanded prosecution
of the Nuremberg defendants acted as an obstacle to proving the defen-
dants’ guilt.

The ªlm Music Box357 dramatizes a quite similar point.

[t]he ªlm’s action centers on the trial in the United States in the
late 1980’s of a man accused of having perpetrated atrocities in
Hungary in 1944–45. A quietly dressed woman, reserved in a
manner as middle-class European women tend to be, is in the
witness box. She is saying incredible things, things she seems to
ªnd incredible herself even as she is saying them, about the vile
and most carnal connection there had been, one dreadful day,
between herself and the impassive old man seated opposite her.

Her listeners are outraged by what they are hearing; they are
angry, or they weep. But they are also bewildered. They know
that what they are hearing is true. It remains, nonetheless, in-
credible. Imagination makes its accustomed leap—and falls.
The difªculty does not lie in the representation: the woman’s
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words are all too graphic. It is we, the listeners, who recoil, who
are bafºed, who are at both an imaginative and a cognitive loss
. . . . We are persuaded of the truth of her words. It is just that
we cannot believe them.358

The perception that the Holocaust is unique, or unprecedented, or
incredible may derive of grief and respect. But in law at least, uniqueness
and incredibility come with certain risks.

So it goes with sanctiªcation, as well. Sanctiªcation of the memory
of the Holocaust does not necessarily protect Holocaust survivors in
every context.

Rather than protecting or honoring the survivors, reverence for the
memory of the Holocaust created a hostile atmosphere for their legal
claims. The appeal to sanctity suppressed criticism of the low payment
amounts available under the Foundation Law by subjecting such criticism
to the charge that it is crass. The barrage of derision levied at the lawsuits
and the lawyers created the impression that litigation is too vulgar a
mechanism for resolving claims arising out of the Holocaust. It impelled
the claims to other fora, such as diplomacy, legislation, and private dis-
tribution, all imagined to epitomize noblesse when contrasted with the
dirty rough and tumble of litigation.

Finally, the defensive assertion that the claims were “not about the
money,” steered observers’ attention to an alternative objective for the
claims: acknowledgement. It is not ªtting to decry the low amounts, the
suggestion went, because the claims were about something else alto-
gether.359 The mere identiªcation of acknowledgement as the foremost
objective, however, does not establish that it has been achieved. As we
argued in Part III, the companies never really acknowledged any wrong-
doing.360 They denied legal culpability from the outset, preferring instead
to recognize a “moral obligation.” Yet once the particular defenses they
offered are scrutinized, this combination of claims seems untenable. If
acceptance of the restitution amounts rests on the belief that something
greater than money was gained, we should think again.
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V. Conclusion

Had the people who sued Degussa, Ford Werke, Siemens, and other
German companies proceeded through conventional litigation processes,
they might have lost. They might also have died before the verdicts were
delivered. This Article is not an homage to the promise of litigation to
bring justice to the wronged. It is an inquiry into the termination of
claims asserted in a judicial forum in favor of a public law, drafted using
a diplomatic process and implementing an exclusively private distribu-
tion scheme. This move drastically limited payments and left claimants
with truncated avenues to pursue relief.

This outcome might have been justiªed by the attainment of some
other, perhaps higher, objective, but there was none. The legal practices
leading to and constituting the Foundation enabled the culprits to evade
accepting any real responsibility for the enslavement of millions, while
cloaking this evasion in reverence for the slaves. Through careful institu-
tional maneuvering and shrewd justiªcatory rhetoric, the successors to
the legacy of slave and forced labor managed to create an impression of
honor and noblesse, while undermining what they trumpeted as the one
legitimate objective of the process.


